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PREFACE. 


_ Tuert is no branch of jurisprudence in which England 
is more honourably distinguished from other countries, 
than in her law of evidence. Some of its particular doc- 
trines, indeed, having sprung from nice technicalities in the 
forms of pleading, or from institutions and prejudices which 
have long since passed away, may be open to just criticism: 
but, on the whole, the system is in itself excellent, and, 
being fixed and definite, confers upon us at least the 
inestimable advantages of certainty and precision, where 
the jurisprudence of other countries leaves every thing in 
vagueness and confusion. Let any person look to the con- 
duct of acriminal trial in France, and he will learn to ap- 
preciate rightly the value of a strict system of evidence 
like ours. 

In this most important branch of law, the influence of 
which extends to every species of case, it is not enough to 
have a bare knowledge of the positive rules which have 
been laid down. If we would comprehend fully the spirit 
and bearing of those rules ; if we would acquire a com- 
plete acquaintance with the nature and application of the 
system, as it actually exists; and still more, if we would 
qualify ourselves for judging where innovation would be 


injurious or dangerous, and where alterations might be 
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made with advantage ;—we must extend our view beyond 
the rules themselves, looking upwards to those principles 
from which they should emanate, and forward to those ends 
which they should be framed so as to accomplish. 

This Mr. Bentham has done in the work which his friend 
M. Dumont gave to the world in French, and of which we 
now present an English translation. Our language has ajust 
claim to the possession of a treatise written by an English 
lawyer and philosopher on a subject so peculiarly English. 

In this work, Mr. Bentham has explained every part of 
the theory of the law of evidence. The nature and species 
of judicial proofs—the principles and feelings connected 
with them—the relation of this to the other branches of 
law—the circumstances on which the truth and the influ- 
ence of evidence depend—the means of protection against 
falsehood—the mode in which evidence may be affected by 
variations in the manner of bringing it before the court— 
the peculiarities of certain species of evidence—the different 
degrees of judicial proofs, and the use that ought to be 
made of them in respect of that difference—the grounds on 
which some kinds of proof may be excluded—the rules to 
be attended to in discovering, producing, and preserving 
judicial proofs ;—all these subjects, as well as the collateral 
topics connected with them, are discussed by Mr. Bentham: 
and in treating of them he is not satisfied with stating and 
illustrating general principles, but he enters into the most 
minute analysis, which brings distinctly before the mind of 
the reader every branch of the subject, and suggests to him 
almost every variety of which it is susceptible. 


PREFACE. Vil 


Some will perhaps think, that Mr. Bentham occasionally 
assumes a principle too absolutely, which is true only ina 
restricted sense; that at other times he argues from one 
acknowledged truth exclusively, without adverting to 
other truths which modify it; and that he now and then 
hastens to conclusions, the logical connexion of which, 
with his premises, might be disputed, But even if any of 
his doctrines should be deemed questionable, his work can 
scarcely lead others into error: for every part of the subject 
is kept so separate from the rest, and all is presented to 
the mind so clearly and in such regular analytical order, 
that the reader must be sluggish and inattentive indeed, 
who is not forced to distinguish the precise grounds upon 
which each inference rests, and who is not, of course, 
enabled to determine, how much weight ought to belong to 


the author’s conclusions. 
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BOOK f. 
GENERAL IDEAS ON EVIDENCE. 


CHAPTER. I. 


OF THE RELATIONS BETWEEN LAW AND THE FORMS OF PROCEDURE, AND 
BETWEEN TIE FORMS OF PROCEDURE AND EVIDENCE. 


Tue object of laws, when they are what they ought to be, is to 
produce, in the highest possible degree, the happiness of the greatest 
possible number; but, whether they be good or bad, they can 
operate only by creating rights and obligations :—rights, which 
comprehend all that is good and agreeable, every thing that belongs 
to enjoyment and security; obligations, which comprehend all that 
is painful and burdensome, every thing that produces constraint 
and privation, but in which the bad is much more than compensated 
by the resulting good. This is the character, at least, of good laws. 
Bad laws are those, which create obligations, that are either super- 
fluous, or more burdensome than useful. 

These laws would be inefficient, if the legislature did not, at the 
same time, establish other laws, the object of which is to execute 
the former. Such are the laws concerning the forms of procedure. 

To mark the difference between them, we shall call the former 
the law substantive, and the latter the law adjective.* 

The final act of the judge is a decision, whatever name it may 
bear ; judgment, sentence, decree, precept, or mandate, 

When an individual addresses himself to a judge, it is to demand 
a decision; and that decision must relate either to a matter of fact or to 
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* See the “ Treatise on Legislation,” vol. iii. p. 188, second edition. 
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a point of law. In matter of fact the question is, whether the judge 
shall hold the fact stated to him to be true or not; and in that case, 
the decision can have no other foundation than evidence. Where 
it is a point of law, the question is, what is the law on such and 
such a subject, what right does it confer, or what obligation 
does it create, in certain supposed circumstances. The plaintiff 
requests the performance of a service of a positive nature, which 
consists in being put in the enjoyment of a right; and, when his 
demand is opposed, the defendant requests the performance of a 
service of a negative nature, which consists in not being sub- 
jected to the obligation which his adversary wishes to impose 
upon him. 

This applies to penal law, as well as to what is commonly termed 
civil law. For, what is the point at issue in penal law? To decide 
whether a certain fact, called a crime, be proved or not ; and con- 
sequently whether the accused should be subjected to the obligation 
of suffering the legal punishment of that fact. 

In all these questions, the duty of the judge is, to collect all the 
proofs on both sides, in the best form possible; to compare them ; 
and to decide according to their proving power. 

Thus, the art of procedure is in reality nothing but the art of 
administering evidence. 


CHAPTER II. 


OF THE ENDS, OR OBJECTS, OF PROCEDURE. 


Every rule of procedure should have reference to one of four 
ends: 1, Rectitude of decision; 11. Celerity; 11. Cheapness; rv. Free- 
dom from unnecessary impediments. 

Rectitude of decision is the direct object; the three others are 
collateral objects. The point is, to avoid the accessary inconveni- 
ences, known under the names of delays, vexations, and expense ; 
it being understood, that by these are meant delays, vexations ntl 
expense which are unnecessary, or in which the bad taconuie eels ; 
that is, in which, after balancing their effects, the bad is found * 
outweigh the good. 

By the rectitude of decisions, I understand their conformity with 
the law. It is by the law, that the citizens regulate their hopes and 
fears. The law forms public expectation, Let the ee of the 
judge be conformable to this expectation, and the public is satis- 
fied; let this expectation be disappointed, and you have immediately 
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the commencement of insecurity, and, in cases of importance, an 
alarm proportionally greater. 

It is easy to form a conception of justice in the abstract, such as 
it would appear to the eyes of an infallible judge, well acquainted 
with all the circumstances of the case; but to distinguish this ab- 
stract justice from legal justice, would be a vain and dangerous pre- 
tension, which would give the judge up to the phantoms of his own 
imagination, and make him lose sight of his only true guide, the 
law. The law adjective, that is the law of procedure, is good, only 
in so far as it lends its aid to the execution of the law substantive. 

What is a false rule in procedure? A rule which tends to make 
the decision of the judge contradict the law ; which leads him to give 
a sentence in opposition to his firm conviction, to sacrifice substance 
to form, to judge, as a lawyer, altogether differently from what he 
would do as a private person. In such cases the artists condemn the 
art: it is they who accuse themselves; for, when they become judges, 
they do not cease to be men. The manner of acting may be subjected 
to compulsion, the manner of thinking cannot; conduct belongs to 
profession; feeling, to nature. If the judge, following the rules of 
procedure, acquit a culprit whom he believes guilty in terms of the 
law; if he deny a citizen a right, which, he is convinced, the law 
intends to give him; in short, ifthe affair end differently from what 
it would do according to the integrity of an unfettered judge; we 
may be sure, that the rules are bad. 

In all these cases, the law adjective takes from the citizens the 
means of obtaining what the law substantive promises to them. 
The two tables of the law are in opposition to each other. 

Let it not be inferred from these observations, that all forms 
should be abolished, and no rule admitted, except the discretion 
of judges. The forms and rules to be avoided are those, which lay 
a judge under the necessity of giving a judgment contrary to his 
conviction, and which render procedure the enemy of the law 
substantive.* We shall afterwards see, what are the true safe- 
guards, that should be raised round evidence and judgments. 

In regard to what I have termed collateral objects, celerity, 
pam hk Pg A a a ts need est 


* “ Just the reverse of the maxim which says, that form must get the better 
of substance, would be a noble one for the courts, and an useful one for the 
public, full of justice and equity.” This notion must have appeared ridiculous 
enough to the lawyers of the time of Louis XIV.; but La Bruyére did not un- 
derstand the matter—a bel esprit, a man of wit, wearing ncither the gown of an 

t of a magistrate. 
eee geet the Spirit of Laws on this subject. Montesquieu krew 
nothing of the French form of process. | He has said so himself, and this was 
one of the things which disgusted him with his office of president. What a form 
of process must that haye been, which Montesquieu could not understand } 
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cheapness, freedom from unnecessary impediments, they only re- 
quire to be mentioned. But to adapt the form of procedure and esta- 
blish a practice conformable to these ends, is a task which requires 
extraordinary ability and firmness in the legislator; for in this 
career, more than in any other, he has to struggle against seduc- 
tive interests. There is no satire, there is no exaggeration in say- 
ing, that the form of procedure has been directed to ends diame- 
trically opposite to what should have been its aim; and, as it were, 
with a fixed design of multiplying expenses, delays, and vexations, 
by introducing every thing which could render it unintelligible. 
These defects have not always been the result of a system adopted 
by the tribunals; they have been the consequence of those interests 
just hinted at, those seductive interests, which are under no 
restraint, because public opinion is mute or impotent on abuses 
of which, from ignorance, it cannot judge, or is indifferent about 
the fate of the litigants, scattered individuals who form no class, 
who are daily changing, whose complaints are odious, and who 
cannot make the world understand even their most legitimate 
grievances, 


CHAPTER I. 
OF THE NATURAL MODEL OF LEGAL PROCEDURE. 


Mucu has been said of the pretended necessity of subjecting 
political constitutions, and above all, popular constitutions, to some 
undefined operation or another, which is to have the effect of bring- 
ing them back to their original principles; and people have grown 
warm with this idea, as if it contained the marvellous secret of 
making states renew their growth. This maxim has no foundation 
except the vulgar prejudice in favour of older times, a prejudice 
which owes all its strength to a false manner of contemplating the 
age of the world, by taking its infancy for its maturity ;* as if wis- 
dom ought to be not directly, but inversely, as experience. What 
would be the result of this boasted operation? Just to lead us 
back from time to time into primitive barbarity. Assuredly it was 


a 


* This is an idea to which Lord Bacon is fond of r ing i 
often expresses with his characteristic vigour of Secuiens t-sAsttetlie = 
he, “ deserveth that reverence, that men should make a stand thereu sn ddp : 
cover what is the best way; but when the discovery is well taken fe to Me 
progression. And to speak truly, Antiquitas seculi, juventus mundi. Th ha 
are the antient times, when the world is antient, and not those which Ww Seine, 
ordine retrogrado, by a computation backward from ourselyes,”~—B , “td ete 
ment of Learning, Book I. Translator, iy ae 
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not by periodical restorations, but by successive ameliorations, that 
Great Britain reached the degree of liberty and prosperity which 
she enjoys. This has been demonstrated by the wisest and most 
impartial of her historians—* to the utter dismay of those party men, 
who would rather found liberty on old titles, than owe it to the pro- 
gress of experience and reason. 

But there is one branch of legislation, in which the primitive ages 
appear to me to have had the advantage of us; that branch is legal 
procedure. Without going back to Greece and ancient Rome, even 
in England, where it is now so complicated, it was at first simple. 
We have traces of it in history ; we can follow the progress of this 
pernicious art; we can go back to the origin of those oppressive 
and unreasonable rules—of that variety of tribunals, each with its 
own system, which multiplies so strangely questions of competence— 
of those puerile fictions which are incessantly mixing up the work 
of falsehood with the investigation of truth. The history of this part 
of jurisprudence is contrary to that of the other sciences. In the 
sciences, we always go on simplifying the processes of our prede- 
cessors; in jurisprudence we always go on rendering them more 
complicated. The arts are perfected by producing greater effects 
with more easy means; jurisprudence is deteriorated by multiply- 
ing means and diminishing effects. 

It is true, that the simplicity of the primitive form of procedure 
was not a merit founded on reason. In this point we must not 
applaud antiquity either as antiquarians or sages; it was a negative 
wisdom, a result of ignorance. The desire to evade the laws pro- 
duced the subtleties of chicane; the desire to disappoint the arti- 
ficers of fraud, produced the necessity of having recourse to parti- 
cular expedients. In proportion as the enemy invented new modes 
of attack, the engineers of the law invented on their side new modes 
of defence. But they allowed themselves to be seduced by their 
own skill, and have multiplied rules on a subject which requires 
very few. The ancient model was lost; its simplicity, which was 
its finest feature, made it be despised. We must return to it; but 
to prevent us from again departing from it, it is necessary to know 
the rational grounds on which it is justified. 

It is not necessary that we should consult history to learn the 
mode of procedure in early times; we do not need to lose ourselves 
in erudite researches: the natural model of a good form of proce- 
dure is at our hand, it is within the reach of every body, it is un- 
changeable. A kind father in the midst of his family, regulating 
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their differences, is the image of a good judge; the domestic tribu- 
nal is the true type of a political tribunal. Families existed before 
states; they exist even in states. They have a government, laws 
to be executed, and disputes to be decided. They have a method 
of arriving at the knowledge of facts. This method is not to be 
found in books; common sense, the earliest of legislators, taught it 
to the first father of a family, and teaches it still to all his suecessers. 
Yet the revelation of this system of procedure, always followed and 
always anisunderstood, is in truth a rtiscovery in legislation. The 
countryman knows it) by instinet; the lawyer loses sight of it by 
erudition. Tam like a lapidary, who would senreh for a diamond in 
a pebble which has been trodden under foot for ages. ‘The code, 
which I announce, combines the merit of antiquity with that of 
novelty; it is an universal practice, and yet an unexampled inno- 
vation. 

But can the lawyer be ignorant of what every body else knows ? 
Assuredly not; but in him we must distinguish between two beings, 
strangers to cach other—the natural man and the artificial man. 
The natural man may be the friend of truth; the artificial man is 
its enemy. The natural man may be able to reason with correct- 
ness and simplicity ; the artificial man can reason only by the help 
of subtleties, suppositions, and fictions. The natural man can go to 
his object by the straight road; the artificial man cannot get to it 
but by endless circuits. Ifhe were going to ask you, What o’clock 
is it? What sort of weather is it? he would begin by putting two 
or three persons between you and himself, by inventing some astro- 
logical fiction, and spending weeks or months in preliminary writ- 
ings and questions. * 


“I give the ideas of my author, leaving the task of pronouncing on their 
correctness to those who are better acquainted than I am with the different 
systems of procedure, and particularly that which he has in view, the r0- 
cedure of England, especially that of the courts of equity. I have soieeeded a 
great deal of this polemical matter ; but I shall here give an example of the 
technical rales which he loses no opportunity of combating, “In certain cases,” 
says he, “ jurisprudence may be defined, the art of being methodically ignorant 
of what every body knows. I was present in the King’s Bench, in Westminster 
Hall, when the celebrated Wilkes, after having withdrawn himself for some 
time from the sentence which awaited him, presented himself unexpectedly to 
receive it. It is impossible to imagine, how much his unexpected Seontaean 
surprised and confounded the judge. Form required that he should be sent mi 
by the sheriff, instead of coming of his own accord; now, as this form w ? 
awanting, the embarrassment, in which Justice found herself, was truly c ns 
At last he was told, ‘ Sir, I am willing to believe, for my own part that ce 
there, because you say you are, and because I see you; but there aes a 
ample of the court having believed it to be its duty, in such a matter Pr das 
to its own eyes: therefore, it has nothing to say to you.? Who held this a 
guage? One of the finest geniuses of England. But of what use is 2 ie 
when tied down by rules which make a man haye eyes without seein raone 
without hearing | ”—Dumont. il tc 
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But in the bosom of his family, the lawyer, by the force of good 
sense, returns to this simple method from which he is led astray at 
the bar by the folly of learning. No one is so deeply tainted with 
his judicial practice, as to apply its rules to his domestic affairs. He 
takes up and lays aside his maxims with his gown. If you would 
represent madness—but a madness where all is melancholy and 
unintelligible—you have only to imagine an English barrister car- 
rving into ordinary life the fictions, the rules, and the logie of 
the bar. 

Jet us now see, what are the most prominent features in this do- 
mestic or natural form of procedure. ‘Lhe father of a family, when 
any dispute arises among those who are dependant on him, or when 
he finds it necessary to pronounce on some contravention of his 
orders, calls the interested parties before him; he allows them to 
give evidence in their own favour; he insists on an answer to every 
question, even though it should be to their disadvantage ; and he 
considers their silence as a confession, unless he can see motives 
which might induce even the innocent to remain silent. He makes 
his examination on the spot; the answer to each question is given 
immediately, without its being known what is to follow. He does 
not refuse any witness; he hears every one, reserving to himself to 
appreciate the worth of the testimony of each; and he decides, 
not according to the number, but the value of the witnesses. He 
permits each of them to give his narrative at once, in his own way, 
and with all the circumstances which may be necessary to give 
connexion to the whole. If any of them give contradictory evi- 
dence, he confronts them immediately; he makes them measure their 
strength with each other; and truth is the result of the conflict. 
He seeks to come promptly to a conclusion, that he may not nou- 
rish the seeds of dissension in his family; and because recent facts 
are most easily known and proved, he grants no delay except for 
special reasons. 

This is a general outline of the domestic or natural form of pro- 
cedure ; those who are acquainted with the technical or legal 
form of procedure, know how far it agrees with the former, or 
rather how far it differs from it. The forms, which have so long 
reigned in the greatest part of Europe, present a direct contrast to 
it in all respects. We must beware, however, of abusing the paral- 
lel, so as to make the domestic, the exclusive type of the legal form 
of procedure. There are essential differences. From the very cir- 
cumstance that a state is larger than a family, arise other difficul- 
ties in establishing facts, procuring witnesses, and securing the per- 
sons of the accused. Further, a judge is not a father; he hasa 
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public responsibility : his judgments must be satisfactory to others 
as well as to himself. Judicial tribunals, therefore, must be sur- 
rounded by other securities than are necessary in the domestic 


tribunal, 
oe ee 


CHAPTER IV. 


OF PROOF IN GENERAL. 


Waar is proof? In the most extended signification which can 
be given to this word, it means a fact supposed to be true, and then 
considered as a reason for believing in the existence or non-exist- 
ence of some other fact. 

Thus, every proof comprehends at least two distinct facts. The 
one may be called the principal fact, the existence or non-existence 
of which is to be proved: the other the proving fact, which is em- 
ployed to prove the verity or falsehood of the principal fact. 

Therefore, every decision, founded on proof, proceeds by way of 
inference: Such and such a fact being given, I infer the existence of 
another fact. 

It follows from the definition, that questions of evidence have a 
much wider application than we are usually aware of. They occur 
in circumstances of life, where one would least suspect that he was 
following a logical, and, so to speak, a judicial process ; the manage- 
ment of domestic affairs depends entirely on evidence ; our most 
frivolous amusements imply the most subtle applications of its 
rules. 

Look at the hunter. This slight mark on the grass, these bent 
brambles, these broken branches, these traces on the ground, these 
subtile bodies that affect the sense of smell—is all this a sufficient 
proof that his prey has passed this way? He exercises the art of 
judging without knowing its principles; he reasons by instinct 
precisely as M. Jourdain made prose without knowing it. Why as 
I speak of a savage! Animals themselves draw conclusions from 
one fact to another. They judge according to rules ; Montesquieu 
would have said, according to natural laws. 

The physical sciences have a treatise on the Art of Observing. It 
is a treatise on evidence as applied to a particular end; it is the art 
of drawing from one fact just conclusions as to another: the object is 

to know whether all the facts observed correspond with each ain. 
In administration and legislation, there is clearly no way of pro- 
ceeding, except by inference, that is, by evidence. The art of 
collecting facts, of establishing them, of placing them in such an 
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order, that they throw light reciprocally on each other, and that 
all their relations and consequences can be grasped, is the basis of 
the sciences of administration and legislation. 

In all these cases proof is a mean for gaining an end. 

In common acceptation, proof seems to have a more particular 
reference to courts of justice. This is its salient point; here its 
importance is best felt ; here we believe that it exists, or may exist, 
in the most perfect form. In reality, in a judicial cause, every 
thing concurs to set off this art to the highest advantage : facts are 
advanced on the one side and on theother; the attack and defence 
are intrusted to practitioners trained to this sort of combat; con- 
fined to a narrow field, the combatants advance or retreat according 
as a fact is proved-or disproved; and, finally, the power of deciding 
is given to men whom we are fond of believing to be as superior in 
wisdom as they are in dignity—men set apart by the state to the task 
of weighing facts impartially, and of being on their guard against 
all fallacies. 

We shall afterwards see, that, if there be causes which naturally 
tend to bring the art of proof to perfection in the courts, there have 
unfortunately been many others, which have effectually perverted it. 


CHAPTER V. 


OF FACTS CONSIDERED AS HAVING LEGAL EFFECT. 


To be certain that he is acting in conformity with the law, the 
judge has, on every occasion, two points to consider; the (one is 
a question of fact, the other a question of law. The first consists 
in assuring himself that a given fact existed ina given place, at a 
given time; the second consists in assuring himself, that the law 
has laid down a rule of such or such a nature, applicable to this 
individual fact.* 

The question of law is decided by the text of the law, or when 
there is no written law, by previous decisions. 
The question of fact is decided by evidence, All depends on 


facts. 
_ eo eee ee ere 


* It is of greater importance in England than elsewhere, to determine what 
is matter of fact, and what is matter of law; because, in many cases, what 
is matter of fact is decided by the jury, and what is matter of law is decided by 
permanent judges, calied the Court, to distinguish them from the jury. But 
the question referred to the jury is seldom a question of pure fact, without any 
mixture of a legal question. 
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An affirmative fact is that which expresses an affirmative propo- 
sition: Robert has been killed; James has killed Robert. 

A negative fact is that which is expressed in a negative proposi- 
tion. * E 

Of two facts, an affirmative with its corresponding negative, one 
must necessarily have existed ata given time and place. ‘There- 
fore, of two propositions, the one affirmative and the other negative, 
one must be true, 

We learn faets by the senses: but the scuses mist be distinguished 
into external and internal. By the internal senses, we learn only 
those facts which take place in our own mind; by the external 
senses we learn all other tacts. 

Facts, of which [ have the perception within myself, are the sub- 
jects of experience, in the strict sense of the term; facts, of which 
I have a perception as passing without myself, are the subject of 
what is properly called observation. I know by experience that 
burning occasions pain; I know by observation, what degree of 
heat develops vegetation. 

A physical fact is that which manifests itself to the external 
senses; a psychological fact is that which exists in the mind. The 
shot of a musket, which kills a man, is a physical fact; the inten- 
tion of him who fires it, is a psychological fact. 

Psychological facts, as they lie concealed in the interior of man, 
can be ascertained only by physical facts, which are, as it were, the 
index of the watch. In a question of larceny, the intention to take 
and use the thing, and the consciousness of having no right to take 
it, are psychological facts, which are proved by the language of 
the individual, by the precautions he has taken to secure his escape 
or conceal the thing stolen, &c. 

A fact may have legal effect, that is, may serve as a proof, 
either directly or indirectly: directly, if it is immediately con- 
nected with the fact to be proved; indirectly, if the connexion be 
more remote. 

The fact of arresting the man at the moment of the larceny, 
the fact of having seen him give the thing stolen to his comrade, 
are direct facts; to find the thing stolen in his possession, after 
some interval of time, would be an indirect fact. The discredit 
thrown upon a witness for the prosecution, by his falling into 


= res 


* At first sight it appears singular to s i 

ey | t it ars | peak of a negative fact; 
thing is a fact which is susceptible of being announced ina penatinns: Gane 
fact, that I have been in such or such a place; that I have not been there, is- 
likewise a fact, To speak otherwise, would be to speak unintelligibly. 
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contradictions, is another example of a fact which operates in- 
directly. 

In theory we can conceive a fact absolutely simple ; for example, 
the existence of an atom in a state of rest, an instantaneous per- 
ception in the mind, &c. In practice, there is nothing of this 
kind; a fact, though it may be spoken of as a single fact, is still in 
reality an aggregate of facts, 

The fact that aman is guilty of any given crime, is a very com- 
plex species of fact. Lt may primarily be resolved into the following 
facts: t, Ele has done such and such an act; it. This act was ac- 
companied by such and such cirenmstances 3 iit. There is a aw 
prohibiting such an act in such cireumstances ; 1v. There is no law 
permitting this act in any of the circumstances, in which it has been 
committed. 

It is evident that we cannot pronounce whether a man be inno- 
cent or guilty, without answering several questions of law as well 
as of fact. All the facts, which go to convict the accused, are 
‘alled criminating or inculpatory facts; all those, which go to his 
acquittal, are called justificatory, or exculpatory facts. 

In matters not penal, every question is complex. ‘To establish 
such and such a right, with its corresponding obligation, a great 
number of facts must be examined. These facts range themselves 
under two classes , facts constitutive, that is, cireumstances which 
go to establish a right; and facts privative, which bring with them 
the cessation of that right. 

Facts constitutive of right. —James demands from Peter an hun- 
dred pounds, which he lent him ; Peter denies the loan; James 
proves that he gave him the hundred pounds on a certain day, ina 
certain place, in certain kinds of money, and at a certain rate of 
interest. 

Facts privative of right—The loan of the hundred pounds is ac- 
knowledged, but Peter maintains that he has repaid them; James 
denies the repayment; Peter proves, that he repaid him the hun- 
dred pounds on a certain day, at a certain place, in certain kinds of 
money, and with interest at a certain rate.* 


i S 


* Sce the “ Treatise on Legislation,” vol. iii, chap. xv. of circumstances 
constitutive and privative. 
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CHAPTER VI. 


OF THE DIFFERENT KINDS OF EVIDENCE. 


Ir is not possible to write on our present subject in that 
didactic order, which adyances step by step, without ever antici- 
pating what is to follow. In speaking of one kind of evidence, we 
are forced to allude to other kinds not yet treated of, and to ad- 
vance propositions, the demonstration of which is still to come. 
Here, then, we must give a general table of all the species of evi- 
dence, and define or describe them so far as is necessary to give a 
preliminary idea of them: but the several species will not be properly 
understood, till after reading the book which treats of them particu- 
larly. The dryness of these chapters of definitions is amply com- 
pensated by the light which they throw on all the other parts of the 
subject. 

We have already stated the meaning of a pranf. There is some- 
thing deceptive in this word; it looks as if it denoted something 
possessed of sufficient power to determine our belief: but we ought 
to understand by it only a mean of which we make use to ascertain 
the truth of a fact, a mean which may be good or bad, complete or 
incomplete. 

The means of proof are sufficiently distinct from each other, to 
form species or modifications which may be marked by appropriate 
designations, 

First division. As to its source, proof is drawn either from persons 
or things: personal evidence, and real evidence. Personal evidence is 
that furnished by a human being, and is generally called testimony. 
Real evidence is that deduced from the state of things.® 

Second division. Direct evidence, and indirect or circumstantial evi- 
dence. ‘Testimony may apply directly to the principal fact; Paul saw 
John commit the offence in question; the evidence is direct. Tes« 
timony may apply to some fact which is not the criminal act itself, 
but which is so connected with it, that if the existence of the first 
be established, it produces a presumption, more or less strong, of 
the existence of the second. 


* Paul deposes that he saw John pursue James 
James is found killed, and John’s Knife, covered with blood, is found beside the 
dead body. The testimony of Paul isa personal proof; the knife is what we 
call a real proof. We must guard against the meaning ordinarily attached to 
the word real ; real evidence is not in reality better than any other. This word 
in its technical sense, signifies merely thing. i 
aes is for such as do not understand Latin, or the language of juris- 


, using threatening words. 
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A theft has been committed in the house of A.; his servant fled 
on the same night; this flight is circumstantial evidence against 
him. 

All real evidence is circumstantial. A. is accused of having ut- 
tered base money. Various instruments employed in coining money, 
cut pieces of metal, or metallic filings, are found in his possession. 
This is real and circumstantial evidence against him. 

Several authors, in speaking of proofs of this sort, have called them 
presumptions, and have added various epithets, urgent presumptions, 
vehement presumptions, weak presumptions, &c. 

Third division. Taken from the state of the will of the witness 
deposing, personal voluntary evidence, and personal involuntary 
evidence. 

Personal voluntary evidence is that furnished on the simple re- 
quest of the judge, or even before any request, without menace or 
any coercive measure. 

Personal involuntary evidence is that extorted by rigour or mea- 
sures of constraint, or that which is given, not by an act of the will, 
but in defiance of will, and in spite of all its efforts; it is the effect 
of internal emotiens, which display themselves in the behaviour, the 
gestures, the physiognomy of the witness. These signs are of the 
nature of circumstantial evidence. 

A crime has been committed, and the accused has made various 
statements regarding the principal fact. If these declarations be 
considered true, they are of the nature of direct evidence, and are 
ranged under the denomination of acknowledgments or confessions ; 
if they be considered false, they go to the class of circumstantial 
evidence. Falschoods, evasions, attempts to deceive, furnish pre- 
sumptions of guilt. 

Fourth division. The evidence in question may have been pro- 
duced when the cause was pending, or antecedently and indepen- 
dently of that cause, and without any intention of being used in it. 
Hence evidence by deposition, and evidence by document. 

Fifth division. Evidence by casual writings, and evidence by pre- 
constituted writings. 

If the evidence produced in a cause be a writing which was not 
made with a view to that cause, that is, was not framed with any 
direct intention on the part of its author that it should be employed 
as judicial evidence, it may be called proof by casual writing. Such 
are letters, memoranda, a private journal, &c. 

If the evidence produced in a cause be an authentic writing, 
which has been framed according to certain legal forms, with the 
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view of being eventually employed in the character of judicial evi- 
dence, it may be called preconstituted evidence.* 

But we must carefully distinguish between preconstituted evi- 
dence ex parte, that is, framed by only one of the parties, such as a 
merchant’s book ; and preconstituted evidence a partibus, that is, 
framed by both the interested parties, such as a contract. The 
former kind might be called demi-preconstituted evidence. 

Sixth division. Evidence independent of every other cause, and 
borrowed evidence. If the evidence produced be drawn from an 
anterior cause, if it refer to depositions which have been judicially 
taken, whether in the same country, or in a foreign one, it may be 
denominated Borrowed evidence (preuve empruntée, preuves d’em- 
prunt). 

It is necessary to mark this kind of evidence by a particular name, 
for there are many observations to be made upon it. This, however, 
is not the place for them. 

Seventh division. Original and derived evidence. 

Testimony is original, when the witness, who deposes before the 
judge on the fact in question, is the identical person who was pre- 
sent at the time and place in question, and received by his senses 
the perceptions which he now recounts. 

Testimony may be called derived (inoriginal), when the witness 
does not speak from his own knowledge, but recites what he has 
been told by another, who is supposed to have been present at the 
time and place in question, and to have related the facts according 
to his own immediate perceptions. 

The same distinction is applicable to writings: they are either 
original or not original ; that is, copies. 

Eighth division. Perfect and imperfect evidence. 

Too much weight must not be given to the term perfect, as if we 
were speaking of absolute perfection, of an absolute impossibility of 


* This word (pre-constituee) figures for the first time in a book of jurispru- 
dence. It throws much light on the subject of evidence. I hesitated between 
two terms, p/ e-ctablie and pre-constituee. I have preferred the latter, as express- 
ing better that such evidence is the work of the legislator, who previously com- 
mands it. I have purposely avoided the term of the French bar, preuve littérale ; 
it is igh equivocal, and unmeaning, ; 

_‘* Pre-constituted” is equally new as an English term, and must seek its jus~ 
tification on the same ground on which Mr. Dumont defends his origina hrs la 
stituée. In such cases, the great point always is to take care that the thing 
marked by a new word be sufficiently described. The documentary evidence 
denoted by the term in question, is more fully described in the beginning of 
the Fourth Book, thus ol ** What I call pre-eonstituted evidence is, that of which the 
creation and preservation has been enjoined by the law as a pre-requisite of 
the existence of a right or obligation, so that such right or obligation shall not 
be sustained without the production of this evyidence,’”—T, 
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error. We speak here of a relative perfection, that which results 
from the absence of such imperfections as it is in our power to dis- 
cover and avoid. 

If there be any imperfection in the proving power of a piece of 
evidence, it will have its origin either in the source from which that 
evidence is drawn, or in the form in which it is given. 

There is imperfection in the very source of the evidence, when 
the mind of the witness is ill disposed to tell the truth. If the 
defect lie in his intellectual condition, it may arise from conception, 
judgment, memory, or imagination; each of these faculties may be 
so far defective, as to invalidate less or more every thing he states. 
If the defect be in his moral condition, in his will, the cause of it 
is to be found in certain motives which, in the given occasion, im- 
pel the witness to lie with a strength superior to that of the ordi- 
nary motives, which generally operate in favaur of the truth. 

There is imperfection in the form, I would say, almost in the 
mould in which the testimony is cast, when that form excludes any 
of the tests which establish its merit by ascertaining it to be accu- 
rate and complete. 

These tests, these securities, these guarantees of evidence, shall 
all be explained in detail. All kinds of proof, which cannot be 
subjected to one or other of these guarantees, will be ranged in the 
class of inferior proofs. We shall not always reject them, for there 
are cases where they must be admitted from want of better, and 
others where they are useful as indices. But the essential point is, 
to understand the nature of them well. 

The absence of one or other of these guarantees, places a proof in 
the class of inferior evidence ; where these guarantees are awant- 
ing, it must either be from the nature of things, or from the fault of 
tribunals in refusing to admit them. We shall see what is to be 
thought of the negligence of legislators and judges who, in the 
greater number of cases, when it was in their power to obtain regu- 
lar and complete evidence, have voluntarily made it descend from 
this pre-eminent station to the degraded class of mutilated and in- 
ferior evidence. 

These nine principal divisions will make us acquainted with the 
whole subject of evidence: but to treat of them in this order would 
produce frequent repetitions. 

There are only two very distinct classes, the direct and indirect. 
The first class comprehends the oral testimony of a witness to the 
fact, and pre-constituted evidence; the second class comprehends 
real, and circumstantial, and derived evidence. 
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CHAPTER VII. 


OF THE GROUNDS OF POSITIVE PERSUASION, OR THE REASONS OF BELIEF. 


Wauar is the cause of the belief produced by testimony? Why 
do we believe on the authority of others? The most usual answer 
to this question resolves it by experience.* 

In the habitual intercourse of life, affirmation and negation about 
a multitude of facts present themselves under an infinite variety of 
forms. We find, most frequently, that assertions concerning the 
existence of such and such facts, are agreeable to the truth. Hay- 
ing found testimony true, in the greater number of cases, during 
the past, we have an inclination to trust to it for the present and 
the future. Hence, in a word, the disposition to believe. 

On the other hand, there are cases, and they are not very rare, 
in which we have found ourselves deceived by testimony; hence 
the disposition to doubt or disbelieve. 

But as the true assertions greatly surpass the false in number, the 
disposition to believe is our habitual state ; disbelief is the excep- 
tion. ‘To make us refuse our belief, there must always be a special 
cause, a particular objection. 

Were it otherwise, social business could not go on; every moye- 
ment of society would be paralyzed ; we would not dare to act; for 
the number of facts, falling under the immediate perception of each 
individual, is but a drop in the ocean, compared with those of which 
he can know nothing, except from the report of others. 

We believe in testimony for the same reason that we believe in 
the existence of matter, that is, on the faith of a general experience 
confirmed by the experience of each individual. Act on the pre- 
sumption that human testimony is most frequently agreeable to 
the truth, and you will continue to do what you hitherto have done; 
your life will go on in its ordinary course. Act on the presumption 
that testimony is always false, and you will be stopped at your first 
step, as if in a desolate country, or in a desert. Act as if testimony 
were more frequently false than true, and you will suffer in every 
point of your existence ; the remainder of your life, stripped of all 
its pleasures, will be only a punishment. 


a 


* Some philosophers, above all, those of the Scottish school, would answer 
that the proving power of testimony by no means rests on experience but 
has an anterior and more solid foundation, viz. an innate sentiment, an innate 
inclination of the human heart to believe what is affirmed by others. We shall 


come back to this opinion in the Eighth Book, when treating of the improbable 
and the impossible, 
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lt is the same in regard to the material world. Act as if matter 
existed, and you will live as you have lived. Try to act asa disciple 
of Kant, or some other German philosophers, and the consequences 
will be much worse than if you disbelieved human testimony. Turn 
not aside for the wheel that rolls, or the river that is before you, 
and a great philosopher will be crushed or drowned.* 

The belief, which has for its object the existence of matter, has no 
limits, no exceptions; but belief in the truth of human testimony 
has limits, and very variable limits. 

It should be observed here, that there is a natural connexion be- 
tween belief and sympathy. We easily believe those whom we love ; 
it never enters into our mind, that they can mean to deceive us; and 
the more pleasure we feel in thinking as they do, the more does the 
reciprocal affection increase. 


CHAPTER VIII. 


OF THE GROUNDS OF NEGATIVE PERSUASION, OR THE REASONS OF DISBELIEF. 


Wuen a narrative of facts is presented to a judge in the form 
of testimony, every circumstance in detail can be to him the subject 
of an affirmative or a negative judgment ; in a word, he believes or 
he disbelieves. 

We have already said, that there is no need of a special reason 
for believing, or to justify belief; confidence in testimony is ac- 
quired, as it were beforehand, by the truth of testimony in general. 
To disbelieve, to justify disbelief,—a determinate consideration, a 
reason, is necessary. 

The ultimate result of analysis will always resolve this reason 
into some cause, which renders the fidelity or accuracy of the witness 


suspicious. 
as Fe eee nn ee ne eee a 


* Nobody has yet been found, unless he were mad or wished to desrtoy him- 
self, who would not go out of his road to avoid a carriage or a precipice ; but 
very subtle philosophers have been found seriously to call in doubt the exist- 
ence of the carriage, the precipice, and the river. They have even contrived 
to support this paradox by some specious arguments. The sensation, say they, 


proves nothing but itself; when we go further, it becomes an induction of the 
judgment, Considered in itself, the sensation cannot be erroneous; the judg- 
ment, on the other hand, is susceptible of much error. But the peculiarity, 
and, I will add, the futility and falsehood of the system, consists in inferring, 
that, because the judgment may be deceived, therefore it 1s deceived whenever 
it refers an internal sensation to an external cause. The philosophers, who 
have tried to establish this pyrrhonism, acknowledge, itis true, that it would 
be absurd to act as if matter did not exist; so that their discovery, though its 
truth were proved, would be utterly useless, and, while their system was true, 


it would be necessary to act as if it were false, under pain of immediate de- 


struction. 
c 
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1. Suspicion of the witness himself; a suspicion implying the ex- 
istence of various causes, physical, moral, or intellectual, which 
haye a tendency to make his testimony be regarded as false, inaccu- 
rate, or incomplete. 

2, Special counter-testimony ; that is, a testimony opposed to and 
incompatible with that of the first witness. The counter-testimony, 
if its proving power be supposed equal in every respect to that of 
the testimony, will destroy the latter in effect and practice.* 

Suppose the fact in question to be affirmed by one witness, and 
denied by two, without any special objection to the veracity of any 
one of them: the same reason, which produced belief in the testi- 
mony of the former, operates equally in favour of the latter ; but the 
power, which acts on the conviction of the judge in favour of the 
negative, is, in this case, as two to one, 

If the counter-testimony be comparatively inferior to the original 
testimony, the power of the latter is not destroyed ; it is only di~- 
minished. It is the same in those cases, where the contradictory 
assertions are not absolutely incompatible. A. was seen by P. ina 
certain room ; he was not seen there by N.: is there any absolute 
incompatibility between these two depositions? It depends on cir- 
cumstances, on the extent of the place, the number of persons, the 
shorter or longer time during which the different actors were pre- 
sent, &c. &c. 

3. Improbability of the alleged facts —What we call improbable 
facts, are such as are contrary to the established order of nature. 
They are opposed by a kind of general counter-testimony. 

When we speak of the course of nature, we must distinguish be- 
tween physical and psychological facts. The improbable may 
exist in both. 

A judge can form his opinion of what #3 improbable, only from 
the indeterminate mass of facts which haye come before himself in 
the whole course of his life. If the fact affirmed appears to him 


* In effect and practice ; the limit marked out by these words is indi 
sable. For every practical purpose, the effect of the original testimony will be 
destroyed by the counter-testimony; since, in the precise case supposed 
a decision, founded on the existence of a fact thus contradicted, would be 
neither just nor reasonable; but the effect of the original testimony is not 
so far destroyed, as to make the case precisely what it would have been, had 
there been no evidence on either side. On the latter supposition there 
would have been no probability of the existence of the fact ; whereas. in the 
case of contradictory and equal testimony, there is still a probabilit ’ of the 
existence of the fact, a probability expressed by the proportion of oun at one 
Hence it follows, that, if we suppose some comparative inferiority in the 
counter-testimony, the original testimony will act on the mind with 4 propor- 


tional : ; a ‘ 
ee ae of proving power, and the decision will be founded on the belief 
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incompatible with that mass of facts, of whose existence he is as- 
sured by his own personal experience, he ought to place the fact 
affirmed in the class of incredible things. 

I reserve all that regards improbability, and what is called impos- 
sibility in the physical division, for the last book of this work. 

Psychological proofs are those deduced from certain acts which 
indicate a particular state of mind in the agent, whose conduct is 
under examination, whether at a given moment, or during a certain 
period. We consider, for example, how far his intention corres- 
ponded with the actual consequences of his deed, whether he was 
aware of the different circamstances on which these consequences 
depended, and by what motives he was animated. We consider 
his individual character, that is, his habits and dispositions; habits 
formed by a series of acts, and dispositions resulting from the parti- 
cular nature of his sensibility. 

But this state of mind, this interior of man, can be known only 
through material facts, through external acts. Thus all psycholo- 
gical evidence depends at last on physical evidence, 

What then is psychological or moral improbability? It means, 
that certain actions, ascribed to an individual, do not correspond with 
his intentions as learned from other acts, with his habits, with his 
dispositions, such as they are displayed in the ordinary course of his 
lifé. The different kinds of improbability of this nature might be 
designated by the word inconsistency : 

Non bene conyeniunt, nec sede morantur in una. 

In the physical division, the improbable sometimes rises to that 
superlative degree, which is called impossible ; in the psychological 
division, this highest point is not considered to exist in the scale. 
‘It is improbable that such or such a man should have acted so,” 
is an expression which we hear every day, but never “ it is im- 
possible ;” or, if it be used, every one feels that it is only a rhetori- 
eal figure. Nobody ever took literally the words of an ancient 
Roman, “ It would be easier to turn the sun from his course, than 
Fabricius from the path of Justice.” 

The metaphorical expression, laws of natwre, which arises from 
the agreement of natural facts with each other, does not extend to 
the class of moral and psychological facts, for two very obvious rea- 
sons: first, the irregularities and disorders to which the human 
microcosm, the moral and intellectual world, is liable; secondly, 
the difficulty of becoming well acquainted with it. It costs us trou- 
ble to observe ourselves, and to unravel the principles of our actions ; 
it costs us much more to observe what passes in the minds of our 
fellow men, We are much better acquainted with the material 

c2 
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world; in point of certainty, the physical sciences have great ad- 
vantages over the metaphysical. 

Still, although the progress made in this department of human 
knowledge has been less sensible, it has already produced remark- 
able effects. To analyze motives, to discern the different degrees 
of intention, to unravel the causes which influence sensibility, to 
weigh one testimony against another, or a particular testimony 
against a gencral probability—all these are operations which imply 
a deep study of the human heart. In proportion as psychological 
knowlege has been developed, men have renounced the singular 
and fantastical expedients to which they were wont to have re- 
course in the investigation of legal truth, ordeals,—and judicial 
combats, torture, and oaths of purgation. Suits have ceased to be 
games of hazard, or scenes of juggling; logicians have taken the 
place of exorcists and executioners; and many a daring man, who 
would have defended a hundred acts of injustice sword in hand, 
has been afraid to meet, in presence of the public, the looks of an 
enlightened judge.* 


CHAPTER IX. 


PSYCHOLOGICAL CAUSES OF TRUTH OR FALSEHOOD IN TESTIMONY. EXAMI-« 
NATION OF THB INTELLECTUAL FACULTIES, AND MORAL DISPOSITIONS, IN 
RELATION TO TESTIMONY. 


A TREATISE on evidence would be incomplete, if it did not 
present an anatomical table (so to speak) of the human mind. Each 
faculty must be separately considered, to ascertain in what state it 
ought to be for the purpose of accurately reflecting the truth, 
and how far any deficiency in the intellectual or moral consti- 
tution may affect the testimony. This might involve us in questions 
of abstract metaphysics ; but to abstract principles it is not neces- 
sary here to have recourse. Whatever may have been the circum- 
stances of our life, we must have been always deeply interested in 
ascertaining the value of human testimony, since it incessantly 


* It might be said further, that the epithet impossible cannet be applied to any 
moral act, on account of free will. To affirm the impossibility of any given act, 
is to affirm the necessity of the contrary act; to affirm the necessity of any act 
by a human being, would be to deny the liberty of his will. 

At bottom, this consciousness of liberty (if by that is meant a power of 
acting without motive, or in opposition to the preponderating motive) is a term 
invented to cover our invincible ignorance. It is certain that we have a feel- 
ing of free will—which means, that we do not know all the springs which move 


vac will; and, because these springs are iuyisible, we pretend that they do 
hot exist, \ 
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mixes itself up with all we do, and all we think; consequently, we 
have all endeavoured, more or less, to unravel the characters of 
truth and falsehood, and the various degrees of probability. Here, 
then, we are metaphysicians without knowing it, and this part of 
science is founded on familiar observations. 

The fidelity of testimony, that is, its accuracy and completeness, 
depends on two things—the state of the intellectual faculties of the 
witness, and his moral disposition ; his understanding and his will. 
The intellectual faculties are ordinarily comprised under four heads: 
perception, judgment, memory, imagination. The subject of which 
we are treating, requires the addition of a fifth—expression; by 
which I mean the faculty of representing in language what passes 
in the mind. 


Section I.—Moral Dispositions. 


The moral dispositions, which relate to our subject, are comprised 
under two heads, veracity and attention, with their respective con- 
traries, falsehood, and rashness or carelessness. Rashness shows 
itself positively by language; carelessness shows itself negatively by 
silence. The rash witness, carried away by conjectures, though 
without any purpose to deceive, tells more than he knows, and more 
than he saw; the careless witness, kept back by mere inactivity of 
mind, does not take the trouble to come close up to the facts and 
circumstances, and omits many which a little application would 
have enabled him to recollect. 

There is a veracity in a witness, when he sincerely applies him- 
self to render his testimony, and the conclusion to be drawn from 
it, conformable to the real state of the case. There is falsehood, 
when on his part there is a desire, a wish, an effort to make his 
testimony, and the conclusion to be drawn from it, at variance with 
the real state of the case. 

The will to speak falsely depends on two causes: 1. The ex- 
istence of a seductive motive, that is, a motive which regards the 
interest of the witness; 1. The existence of a habit which disposes 
him to give way to this interest, a habit of dishonesty. 

The term interest must be taken in an enlarged sense. It com- 
prehends not only proper and personal interest, but likewise that 
which consists in sympathies with or antipathies towards others, 
whether as individuals or as classes. This is what is called partiality. 

As no act of volition, at least if it possess a certain degree of 
energy, can take place, without producing an internal feeling of 
that act, falsehood, in its strictest sense, is inseparable from a con- 
sciousness of itself; but those deviations from the truth, which ori- 
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ginate in the pattialities of a witness, in his favourable or unfavour- 
able prejudices, may exist but too easily without his knowledge, 
and give his whole testimony a false tinge ; 
Lurida fiunt quecunque tuentur 
Arquati. Lucr. Iv. 

When there is no intention to lie, the false circumstances of a 
narrative commonly proceed from inattention. 

Partiality can influence inattention. He who has a bias in his 
mind, a determined prejudice, applies himself entirely to consider 
in a fact only that which flatters his own likings; he does not see 
what is, but what he desires to see; every thing that would 
operate the other way escapes him. It was thus that the Jews op- 
posed a vulgar proverb to every thing which Christ addressed _ to 
them,— Can any good thing come out of Nazareth?” 

When inattention arises from the absence of interest, that is, 
from the non-existence of any motive that would make the witness 
apply himself to render his testimony accurate and complete, the 
falsehood, which may be the result, is to be referred, not to in+ 
tellectual, but to moral causes. 


Srcrion I].—The intellectual Faculties. 1. Perception. 


Supposing the witness to be, in moral disposition, most favour- 
able to the truth, the value of his testimony will depend on the 
state of his intellectual faculties, An imperfection in any of these 
faculties will bring along with it a corresponding imperfection in 
his testimony. If perception be in question, the judge is called on 
to consider the causes of error which spring from this source ; to 
consider, for example, whether the witness want any of the condi- 
tions necessary to correct hearing ; whether there be circumstances 
which may have occasioned mistakes ; whether the words, that he 
relates, were spoken in a language with which he is familiar; whe- 
ther he only caught, in passing, indistinct and broken sentences, 
or gave particular attention to them. ‘These, and many other ob- 
servations ought to be taken into account in appreciating the 
value of testimony. 

The sense of sight is liable to causes of error peculiar to itself, 
with which it is necessary to be acquainted. The witness ought to 
have been placed in such a light as would present the whole object 
to him. Ten persons looking at the same scene, at the same quarrel, 
in a state of confusion, will see objects very differently. Some indi- 
viduals have peculiarities of organic conformation, which must be 
kept in view. There are some who cannot distinguish certain 
colours, or are not affected by them like the generality of men; and 
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there is a remarkable difference in different persons in the faculty 
of recognizing the features of the human countenance. 

The other senses, touch, smell, taste, though less constantly in 
action, are likewise subject to alterations and physiological diffe- 
rences, which may have an influence on the truth or falsehood of 
the testimony. 

Cicero, when drawing the portrait of a consummate advocate, 
embraces in his studies all the sciences which were known in his 
time, If there be none, which he may not find necessary in ,the va- 
riety of causes which he is called to plead, much more ought a 
judge to bea man of universal attainments. When we come to treat 
of impossibility, we shall see that he should not be a stranger even 
to the most profound philosophical sciences; but one branch of 
study, at least, is essential to him, though never yet introduced 
into schools of law—the study of man as a physical and moral being. 
He, more than any other, ought to say, Humani a me nihil ahenum 
puto. 

Secrron IVI.—Judgment. 

Let us proceed to Judgment. It would be extremely desirable, 
that the witness should confine his deposition to a pure and simple 
recital of the facts which struck his senses; but there is so intimate 
a connexion between the impression made on the organ, and the 
act of judgment which follows, the one succeeds the other with 
such prodigious rapidity, that the distinction between feeling and 
judging is not perceived, without a high degree of analytical atten- 
tion. 

Can the senses deceive us? This is a question, which has been 
agitated in all the schools of logic. Error is an attribute of the 
judgment alone ; to be deceived, a false judgment, a judgment more 
or less contrary to fact, must have been formed : in so far as judg- 
ment does not mix itself up with the sensation, the latter is not sus- 
ceptible of error; but so soon as judgment mixes itself up with the 
sensation, the sensation becomes susceptible of error. An impres- 
sion has either been received or not; so long as you confine your- 
self to the statement of this fact, there is no error. 

-A sensation, similar to that of light, may be produced by a very 
different cause; by a slight blow, for instance, when the eyes are 
shut, or by a stream of the galvanic fluid; but it is the judgment 
which pronounces, that the cause of the sensation is different under 
those different circumstances, for the sensation is the same. 

When the cataract is removed from a man born blind, at an age 
when his judgment is already formed, all objects appear to him to 
be equally distant, or in the same place. The picture traced on the 
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yetina, cannot differ from that which is formed in the eye of a person 
who has gradually acquired the art of seeing. It is his judgment, 
then, that is in fault, not the sensation. It is only by degrees, by a 
continual exercise of his reason, by comparing the sensation which 
an object produces at a certain distance, with that which the same 
object produces at a greater distance, that judgment acquires the 
art of ascribing to objects their real distances. 

The judgment may be misled by precipitation, by ignorance, or 
by false opinions. Every one knows the errors of precipitation. 
Those which result from false opinions are the most general ; we 
shall hereafter have occasion to come back to them. The errors of 
ignorance are the most easily distinguished. It is instantly seen from 
the condition, the age, the state of mind of a person, whether the 
subject, on which he gives his testimony, be beyond the sphere of 
his knowledge. 

A chemist sees in a particular substance a dangerous poison; a 
servant girl sees in it only an innocent powder. A rare plant to the 
eyes of a botanist would be but a sorry weed in those of the hus- 
bandman. The mineralogist discovers a rich mineral, where the 
labourer sees only a heavy stone. The same distinction occurs in 
eyery human occupation, and in every science. 

Idiocy or imbecility is an attribute of judgment. It is occa- 
sioned by weakness and confusion of perception, or by want of at- 
tention arising from want of interest, or by an extreme imperfection 
of memory. It is a permanent state, and manifests itself to the 
judge with sufficient certainty. 

Madness, which appears under so many aspects, and may spring 
from so many different causes, consists not so much in the debility 
of the intellectual faculties, as in the perversion and derangement of 
their operations. This malady varies in its degrees as well as in its 
effects; there is no accurate criterion by which it can be recognized, 
yor any fixed scale by which it can be measured. 


Secrion 1V.— Memory. 


Another cause of inaccuracy in testimony is the decline of the 
memory. Memory may be deficient either from the weakness 0 
the acts of perception, or from the lapse of time. 

Accuracy of conception in regard to a fact has its maximum ; it 
does not admit degrees. But it is not the same in regard to its 
vivacity, and on this depends distinctness of recollection at a distant 
period. 

The importance of a fact is what contributes most to vivacity of 
conception ; but this importance is susceptible of an infinite variety 
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of degrees, both above and below the ordinary average. There are 
facts (and they are the most numerous class) so unimportant, that 
they pass like shadows, without leaving any trace in the memory. 
There are others, whose absolute or relative importance to the in- 
dividual is so great, that, unless we suppose an almost total decay 
of his faculties through age or disease, it is not credible that they 
should be effaced from his memory by any length of time. Ask a 
man, whether he has been married—whether he once saw a mur- 
der perpetrated before his eyes—whether his father, with whom he 
had lived twenty years, was blind or not ?—no interval of time can 
throw a shadow of doubt on facts like these. 

The importance of a fact may lie in the fact itself, or in some 
association. A spot of blood observed in a certain place, may serve 
to indicate a murder; a knife of a particular appearance may indi- 
cate the person of the murderer. These circumstances become 
more important to the witness from being connected in his mind 
with the idea of an atrocious crime; taken separately, they would 
be nothing, they would be forgotten as soon as perceived. Ina 
butcher’s shop, neither bloody knives nor streams of blood excite 
any degree of attention. 

Forgetfulness is not the only defect to which memory is sus- 
ceptible ; there is another—erroneous recollections, false recollec- 
tions, if we may give them that name. Without the least intention 
to depart from the truth, without the slightest consciousness of his 
error, a person may have a supposed recollection, false not only in 
some circumstance, but false throughout. 

From my own experience, however, as well as that of other 
persons whom I have consulted on this point, it seems to me that 
these supposed recollections are weak and indistinct ; they are ac- 
companied by a certain degree of doubt; they differ from facts 
purely imaginary in this, that they have been deduced from some 
real fact; there is always some circumstance, by which they connect 
themselves with the truth. 

Another proof that the supposed recollections are weak, is, that 
when we communicate them to others, well informed of the events 
of which these recollections make a part, their belief acquires a sort 
of authority over our own; we begin to doubt ; and if their asser- 
tion be strong, we feel our own shaken, and are even inclined to 
believe them rather than ourselves. But in all cases where the in- 
ternal evidence is clear to a certain point, an external testimony, 
which opposes it, has no influence. There are facts as to which we 
would remain immoveable, though all mankind should agree to 


give them the lie. 
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A pretended recollection, which is false in some circumstance, 
may be so by addition or substitution. The latter is the more na- 
tural and more common. It is composed of two opposite modes of 
falsehood, the obliterative and the fabricative : a part of the scene 
which was painted in the memory has been effaced, and a false 
object substituted for the original picture. 

There are two causes which may refresh the memory, and render 
it more active at the moment of giving testimony, whatever may 
be the distance of time. 

The one acts by intervening relations, when the witness has often 
had occasion to relate the events in question; above all, if it has been 
done in writing, an operation which excites the attention more, and 
leads to greater accuracy than an oral recital, 

The other is the result of new incidents, which, from being con- 
nected with the fact in question, recall it, by means of associations 
which are in a manner inseparable from it, 


Secrion V,—Expression. 


We are arrived at another cause, which may render testimony in- 
accurate—impropriety of expression. ‘The picture of the fact may 
be correct in the memory of the witness; but if the copy of it, which 
he puts forth in words, be not faithful, the truth is disguised by his 
language, just as much as it could have been by his ignorance. 
This incapacity to express himself may clearly pervert his testi- 
mony. 

Aberrations, arising from this incapacity of expression, may be 
greater than those which result from memory. An imperfect re- 
collection may have many features in conformity with the truth; 
there is always a firm and solid basis, from which the witness cannot 
depart; but a faulty mode of expression may give a sense directly 
opposite to the true one; the confusion of ideas has no bounds. 
The deviation may go so far as to render the declaration of the fact 
absolutely contrary to the intention of the witness. In English 
when correctly spoken, two negatives are equivalent to an afte 
tion; but it is not so in the language of the vulgar; with them the 
double negative has still a negative meaning. In French, as spoken 
by every class, two negatives haye not an affirmative power.* 


pen ee apie 
* In a bailiwick of Bar, in 1768, an old i 
family, was condemned to be broken on che Wot Ohana ape ohn 
sion, incorrectly understood, was one of the principal causes of hi a he He 
was accused of a murder and robbery, committed within a ri eo tie 
house. A witness to the murder being confronted with him, s a" Th ce 
not the murderer.” ‘ Thank God,” exclaimed the innocent old sid bi hare ie 
? 


one who does not know me.” The judge interpreted these words as a confes- 
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On the other hand, this kind of error is much less frequent than 
that which lies in defect of memory. Further, the former instantly 
becomes observable to the eyes of a practised person, at least when 
it appears in obscure and equivocal phrases, A stammering witness 
may be assisted by questions and remarks, which furnish him with 
the means of correcting himself; but a defect of memory may 
escape observation, and there is no means of remedying it. 

In oral testimony, timidity is perhaps the most frequent cause of 
inaccuracy of expression. The degrees of it may be infinitely 
various, according to the particular disposition of the individual, 
his temperament, and his condition ; the more or less private nature 
of his habits. All the causes, which produce timidity, affect princi- 
pally young unmarried persons, from puberty till some years beyond 
that period. 

Timidity, when fully analyzed, is perhaps at bottom nothing else 

than an extreme sensibility to the three protecting sanctions,—the 
political, the religious, the moral,—but above all, to the last. 
_ Timidity is greatly increased by the publicity of the examination ; 
and the erroneous testimony, which may thence arise, is one of the 
inconveniences to be put in the balance against the preponderat- 
ing advantages of that cardinal security. 


Secrion VI.—Jmagination. 


I speak of this faculty only in the relations which it may have 
to testimony. Its effects, in regard to real facts, are always opposed 
to accuracy; nay, the error, which results from it, is frequently not 
merely a deviation from the truth in some circumstances, but a 
creation of facts, false in every point. This happens, when imagi- 
nation plays the part of memory; when it takes the place of recol- 
lection. 

The ordinary work of imagination is to re-produce facts which 
have once existed; to combine images and events laid up in the 
stores of memory; and to group them as we please, for our own 
amusement, and that of others. But in making this use of imagi- 
nation, we neither deceive ourselves, nor does it seek to deceive. 
Writers of tales and romances, and other poets, ought to be ranked 
among the benefactors of mankind, not among false witnesses. , 

The extraordinary work of the imagination consists in taking its 
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sion of the crime. He believed them to signify, ‘‘ I am guilty, and they a 
not know me.” They meant just the reverse; but sentence was ee ; 
&c. &c. A few days after his execution, his innocence was discovered, &e. &e. 
—Voltaire, Essai sur les Probabilités en fait de Justice. Politique, tome il. 
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own inventions for realities. In a weak mind, in a a a ec 
ample, the mere idea of an object may be confounded with a bel 

in its existence. 

* We have all a notion of this state of false belief, from what 
passes in dreams, where illusions appear like realities. a om: 
age, at which the distinction between dreaming: and being aw a é. 
still extremely weak, and a child may occasionally fall into mis- 
takes. . This error may exist at a more advanced age, from a state 
of disease, or from religious opinions, or as the effect of some un- 
usual emotion. ste hetmall 

The sceptical Hume built part of his system on this principle. 
According to him, our belief in the existence of an object was no- 
thing but a certain degree of vivacity in the idea produced by that 
object. By what kind of photometer is that degree of Meant 
which constitutes belief in the existence of a thing, to be distin- 
guished from those more feeble impressions, which are not followed 
by the same judgment ? 

If, at an age when the power of discernment is as yet unformed, 
the simple idea of an object can act on the mind as a sufficient 
proof of its existence, what will it be when popular opinions have 
paved the way for this belief? 

In fact, popular opinion acts in favour of an established belief, 
like a body of proofs, all indirect, all very vague, but deriving 
strength from their mere multitude. The number of testimonies is 
thought to make amends for all the guarantees that are awanting. 
Add to this, that assertions are always stronger in proportion to the 
improbability of the fact; as if, by natural instinct, the greater 
effort were made to overcome the greater resistance. 

If we go deeper into the human heart, we shall find in it a secret 
disposition to believe the marvellous, as if it extended our power, 
and gave us the command of supernatural means. 

Besides, when these beings of pure creation are the subject, rea- 
son is not sufficiently unbiassed to scrutinize the testimony. Fear 
comes in the way; doubt appears dangerous; we are afraid, lest 
we offend these invisible agents; and there are numerous stories 
in the public mouth of the vengeance, which they have taken on 
unbelievers.* 

These are the causes, which have established the belief in spec- 
tres, ghosts, possessed persons, devils, vampires, magicians, sor- 


* There is another fear which stops wise men, the fear o 
“* Opinion is called the monarch of the world, and trul 
reason offers to fight against him, 


f persecution. 
: yitis so; for when 
reason is condemned to death.”—Phil, Dic, 
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cer'ers—all those frightful beings, who have ceased to play a part in 
courts, but still appear in the cottage.” 

Among the extraordinary operations of the imagination, there is 
one directly the reverse of those of which we have been speaking. 
There we had facts which did not exist, attested as real facts ; but 
here we have real facts produced by imagination, and which have 
no existence but through it. The history of medicine contains a 
multitude of examples of this kind, of diseases suspended or cured 
by the influence of mental belief—a simple, pure belief—without 
any foundation in the action of natural causes. Jit medicina fides. 
I need only refer to animal magnetism, which had such numerous 
partisans in the capital of France, and to the metallic tractors, 
which, about the same time, were so much in fashion in England. 

This shows, that, independently of any supernatural belief, great 
effects may be produced by the mere power of the imagination. 

This analytical view of the causes of inaccuracy in testimony, 
may lead to useful results. 

1. It shows distinctly in what cases we ought to be peculiarly 
distrustful of testimony, and how far errors can or cannot be 
avoided. 

2. We find here the logical principle of the distinction between 
culpable falsehood, which is conscious of itself, and innocent false- 
hood, which proceeds from some weakness in the intellectual 
faculties. 

3. The greater the light that is thrown on the different causes 
of inaccuracy, the more numerous do the means become by which 
the judge may discover where an untruth exists. 


CHAPIER xX. 
oF THE NATURAL SANCTION—ITS OPERATION IN FAVOUR OF TRUTH, 


To say that the natural sanction operates in favour of truth, is 
to say, that, setting aside all political and religious punishments, 
and even shame and contempt, still there is a punishment which 
attends falsehood, a punishment which is not of human institution, 
which acts immediately on the witness, and disposes him to tell the 
truth, when there is no more powerful counter-motive, This 
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* The effects of fear on the imagination, and thence on belief, have been 
observed. ‘“ Plura et majora videntur timentibus, eadem non tam animadver- 
tuntur in pace: in metu et periculo, quum creduntur facilius, tum finguntur 
impunius.” Cic de Divinatione, |, iii—Alios timor sibi reddit, alios vehementius 
perturbat et in dementiam transfert. Inde inter bella erravere lymphatici: 
nec usquam plura exempla vaticinantium invenies quam ubi formido mentes 
religione mixta percussit.—Sencca, Natural, Questiones, 1, vi. 29, 
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punishment consists in the effort, in the mental labour, which a 
falsehood costs. Truth comes of its own accord, and places itself 
spontaneously on the lips of the witness; a sort of violence, Bort 
of struggle must be used, in order to remove It, and to substitute 
the falsehood which is opposed to it. Now, it is natural to avoid 
the rugged path, and take the more easy road. The motive is, 
the love of ease ; a motive which frequently acts without our know- 
ing it, but whose influence is greater than is commonly believed. 
Let us see, how it operates in the case of testimony. 

To report a fact such as it presents ‘tself to the mind, is the work 
of memory; to report, asa real fact, circumstances which never ex- 
isted, is the work of invention. Whatever degree of pain may be 
attached to the operations of reminiscence, when the object is to 
express real facts, much more is always required to combine ima- 
ginary facts. In a word, the labour of invention is more painful 
than that of memory. 

Such is the general case, in the statement of even the most simple 
facts; but the truth of this observation is much more obvious, when 
we have to deal with complicated and multiplied facts, such as those 
which form the subject of judicial testimony generally are. 

Here, then, is a pain avoided by hiin who tells the pure and simple 
truth; and thus it is, that by the mere force of the natural sanction, 
truth habitually prevails in testimony; falsehood is only introduced 
occasionally, and always as the effect of some special interest. 

But is not this difference between the facility with which the 
truth, and the difficulty with which falsehood is told, too minute to 
explain so great an effect? Are we not ascribing too much power 
to a subtile and trifling cause? I answer, that those who make this 
objection, have not reflected sufficiently on the nature of the human 
mind. This love of ease, which, when we wish to blame it, we call 
indolence, is a stronger disposition than we believe it to be; its 
action on the mind escapes our own notice. “If we consider its power 
attentively,” says Rochefoucault, “ we shall see, that, in every ren- 
contre, it makes itself mistress of our sentiments, our interests, and 
our pleasures; it is the remora, which has power to stop the largest 
vessels,” It should be added, that the power of habit is owing 
almost entirely to this inclination, so little observed ; that is, to our 
finding it easier to follow than to change an habitual mode of acting. 
The whole system of our conduct is determined by almost imper- 
ceptible powers. Balances are constructed, which the five-hun- 
dredth part of a grain will turn to one side or the other; the five 


thousandth part would produce the same effect, were it not for 
friction and the wis inertia, 
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Let it be observed, however, that this natural disposition to avoid 
pain has likewise a tendency to render testimony incomplete, when- 
ever a particular degree of attention is necessary to recall all the 
circumstances. The careless and. inactive witness gives every thing 
which occurs easily to his memory, but will not perform the mental 
labour necessary to retrace all the details of the fact. Did we trust 
to the natural sanction alone, testimony would be too liable to this 
imperfection. 

It is here that the great utility of examination displays itself; that 
important auxiliary, of which we shall have a great deal to say in 
the following book. It is always supposed, that there exists in the 
examiner an interest sufficient to vanquish the indolence of the 
witness, and to elicit those answers, which will render his evidence 
complete. 

Hitherto we have been supposing a witness who has no interest 
opposed to the truth. It is in the neutral state, that the natural 
sanction acts in the favourable sense which we have explained. But 
if any opposing, any seductive motive exists, the case is very 
different. There is no interest, however weak it may be, which is 
not able to overcome the power of the natural sanction, and to pro- 
duce testimony absolutely false. 


CHAPTER XI. 


THE MORAL OR POPULAR SANCTION, OR HONOUR—ITS OPERATION FOR AND 
AGAINST VERACITY. 


Our happiness depends at every moment, so to speak, and 
much more than we believe, on the state of our knowledge. Our 
actions take a particular direction, according to what we know of 
things or persons ; but owr own personal knowledge would almost 
always prove very insufficient for our guidance; we must often 
borrow that of our fellow men, Even in the most important mat- 
ters we have to take our determination according to the testimony 
of others, and that testimony is useful only in so far as it is true. 
False information would place us in a worse state than ignorance. 

Hence we see, what rank veracity ought to hold among the vir- 
tues; it rests on the general interest, for truth is the bond of the 
social alliance. As this necessity is equally felt by all, it follows, 
that, in all relations between man and man, with a few casual ex- 
ceptions, the popular sanction is strongly pronounced again st false- 


hood, 


82 A TREATISE ON 


-~ 


The exceptions are few in number, and may be ranked under 
three heads :— 

1. Deviations from the truth for the sake of duty, in cases where 
the truth would produce an evil, and none can result from the 
untruth; as if you deceive a madman, or an armed assassin, who 
asks, which way his intended victim passed. 

2. Deviations from the truth for the sake of humanity or benevo- 
lence; as in the case of a physician, who, to save his patient or his 
family much cruel anxiety, gives hopes which he does not entertain 
himself. 

3. Deviations from the truth for the sake of urbanity or politeness, 
which are nothing more than benevolence applicd to inferior inte- 
rests. Such is the case, where criticism is mitigated, or praise a 
little exaggerated, for the purpose of giving encouragement. 

There is one case, in which a deviation from the truth is simply 
permitted. If a man has no right to the information which he 
asks, you are not bound to give it; what you owe to another is 
limited by the consideration of what you owe to yourself. 

With these exceptions, which are to be taken in a confined, 
rather than a large sense, veracity is a strict obligation. The 
strength of the moral sanction on this point, may be seen in the in- 
famy universally attached to the character of liar, It is acknow- 
ledged, that, of all injuries, none contains a more violent provoca- 
tion than this reproach. 

This imputation, like every other, is most insupportable, when 
best deserved: thus we often see the same individual unite the cha- 
racters of bully and liar; the one personage protects the other. 

He who replies to a groundless charge of lying only by a duel, 
gives his reputation for veracity in exchange for the pleasure of 
revenge, or the reputation of courage. 

Although honour, however, proscribes lying, it tends no less to 
make us have recourse to dissimulation, in order to hide the vices 
and bad actions which are its consequences. ‘To conceal them is 
the first care: to deny them, if we be charged with them, and can 
flatter ourselves with keeping them out of sight, is at least a com- 
mon disposition.* 


ene 


* A poet has said, 
Sur mes fautes je suis sincere, 
Et j'aime presqu’ autant les dire que les faire. 
But he meant faults, to which he knew the disposition of a numerous class of 
the public was indulgent or favourable. 

Louis XIV. said of his nephew, the Duke of Orleans, when a young man, 
that he was a bragger in vice. But the vices, of which he boasted, were 
such as fashion protects, or boldness can adorn, A man may hold out against 
censure, but neyer against contempt, 
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Here then are two distinct interests of honow', which act against 
each other in the human heart, so soon as the line of duty has been 
overstepped: shame accompanying the confession, shame accom~- 
panying the lie. : 

What will the individual do, thus acted on by these opposite 
forces? He will confess, or he will lie, just according to what he 
takes for the moment to be the higher interest—according as the 
one fear gets the better of the other—the fear of being thought 
guilty of the fault in question, or the fear of passing for a liar, if he 
be found out. The dilemma, whatever be the occasion, may bring 
him into the greatest perplexity; and the dread of falling into so 
cruel a situation is, to every reflecting man, one of the most pow-~ 
erful safeguards of virtue. 

There is one particular case, in which veracity cannot expect the 
same assistance from the popular sanction. A corporation, a party, 
a sect, a profession, may have interests common to all its members, 
but hostile to the body of the nation ; and every association of this 
nature, contains a corresponding portion of the popular sanction. 
There will, therefore, be accredited or tolerated falsehoods, for the 
purpose of protecting the small society against the great one. 

It has long been observed, that there is a sort of honour and good 
faith established among thieves; but this honour is neither more 
nor less, than a disposition to pursuc the interest which unites them. 
The great community has its popular sanction, which embraces all 
interests; the different communities of thieves, smugglers, malefac- 
tors, recognized or not recognized as such, have likewise a portion 
of the popular sanction for themselves, and for themselves alone.* 

If the moral sanction operates strongly in favour of veracity in 
the relations of man to man in the ordinary intercourse of life, it 
applies still more strongly to judicial testimony. Its effect is pro- 
portioned to the importance of the case, the solemnity of the occa- 
sion, and the degree of considerate reflection, which we have a 
right to demand from one who is called to influence the decisions of 
judges, and the highest interests of society. 

It must, however, be observed, that the popular sanction is 
much disposed to relax its severity, when the laws in question are 
in collision with public opinion, and when there is a disposition to 
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* Hume has remarked, that a man is generally more honest in his private 
than in his public character, and, to serve a party, will do many things, which 
he would not allow himself in relation to his own private interest. Honours, 
to be sure, a powerful restraint ; but when a man is sure of the approbation of 
his own party in every thing which serves the common interest, he soon learns 
to despise the clamours of his adversaries, 
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favour accused parties, who are regarded as victims of tyranny, 
whom it is desirable to rescue from too rigorous a fate. Witnesses 
conceal part of the truth, or keep it altogether back. These hu- 
mane lies are treated with indulgence. Nor is it merely witnesses, 
whe try to soften down their testimony ; the jurors themselves 
seck equivocations and evasions, and go out of a court of justice, 
as if in triumph, after having solemnly told an authenticated lie. 
The grave Blackstone has not feared to give acts of this nature the 
softened appellation of merciful perjuries. 


CHAPTER XII. 
THE RELIGIOUS SANCTION. 


Tne religious sanction, whether taken as it stands in the 
Mosaic law, or considered as it appears in the precepts of Christi- 
anity, is in the highest degree favourable to the truth of testimony. 
The law is formal; it has no restriction, no exception: let your yea 
be yea, and your nay, nay. Such is the command of the teacher ; 
and, if taken in its literal sense, in the clear and manifest sense 
which his language bears, it does nothing less than probibit his 
disciples to take an oath; but it does so only for the purpose of 
giving the most simple affirmation the same force as an oath. 

If this precept has any fault, it is that of being too general, too 
exclusive, of not admitting the modifications which we have laid 
down, and which morality demands. These exceptions, it will be 
said, are implied in all general rules; but this is just what gives 
interpreters pretexts for explaining, commenting on, and altering 
the sense, till the primitive law can no longer be recognized. 

If from the doctrine of the gospel we turn to the practice of 
christianity, we are astonished to find no conformity between them; 
they even present a contrast, which it is not easy to explain. Wher 
ever the apparent interest of religion, and the real interest of its 
ministers, have been able to lend a veil to imposture, the religious 
sanction has never presented the slightest obstacle. The history of 
the church for ages is nothing but a chronicle of lies; pious frauds 
were consecrated by the highest authority; false miracles, false 
saints, false relics, false gospels, false acts of councils, false decre- 
tals, false donations, false visions and revelations, were supported 
by the testimony of doctors, bishops, and the-most revered pontiffs. 
In a word, every imaginable falsehood was looked upon as lawful 
by every sect; and truth seemed to be banished from the earth in 
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the name of that religion, which, in itself, is the greatest enemy of 
falsehood. 

It was established in principle and in fact, that the Pope possessed 
the power of absolving subjects from their oath of fidelity to their 
sovereigns. It was established, likewise, in principle and in fact, 
that faith was not to be kept with heretics; and it was only with 
much difficulty, that the condemnation of this tenet was extorted 
from the council of Constance. 

It was about the same time, that the casuists established the doc- 
trine of equivocation and mental reservation. I shall cite only a 
single passage, which may serve for a volume :—“ One may swear,” 
said the most celebrated of these doctors,* “ one may swear that 
he has not done a thing, though he really has done it; meaning, in 
his own mind, that he did not do it on a certain day, or before he 
was born, or understanding within himself some similar circum- 
stance, without using words which in any sense may make it 
known; and this is extremely convenient in many circumstances, 
and is always extremely just, wherever it is necessary for our 
health, our honour, or our welfare.” 

An oath is a ceremony intended to carry the religious sanction 
to the highest possible degree of strength; it is here surrounded by 
every thing that is most solemn and imposing ; and yet it is pre- 
cisely in cases of vath, that the efficacy of this sanction has been 
most questioned. Many think, it would be better to suppress it. 
It is, say they, either an useless or a deceitful guarantee ; useless for 
experienced judges, because they reckon it as nothing ; and de- 
ceitful for those who trust to it. This question will be particularly 
examined in the last chapter of the following book. 


Remark on the Law of the Hindoos relative to Testimony. 


Of all known religions, that of the Hindoos is the only one, 
whose religious code (if it is properly understood and properly 
translated) expressly allows false testimony in certain cases; and of 
the cases which have received this peculiar privilege, several can- 
not but appear sufficiently fantastical in the eyes of a European.+ 

The following is au example of the permission in a judicial 
case: 

False exculpatory testimony in favour of a person accused of a 
capital offence. But there are some exceptions: viz. If the crime 


Deen eee eee ee EEE 


* Sanchez. Sce the ninth of the Provincial Letters. : 
+ Halhed’s Code of the Gentoos, printed by the East India Company in 
1776, cap. iii. 
p 2 
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consists, 1. in the murder of a Brahmin; or, 1. (which comes to 
the same thing) of a cow; or, MI. in a Brahmin having drunk 
wine. 

“ In every case where true testimony would deprive a man of his 
life, if false testimony can save him, it is permitted; and for expia- 
tion of his fault, the witness shall perform the poojeh seneshtee; but 
if the culprit shall have killed a Brahmin or a cow, or, being of the 
caste of the Brahmins, have drunk wine, or shall commit any 
other peculiarly odious offence, it is not allowed to give false testi- 
mony to save his life.” 

The following are examples, where falsehood is permitted in cases 
not judicial : 

“Tfa matriage can be brought about for any person whatever, 
by means of false testimony, such testimony is allowed. ‘Thus, ifa 
marriage be exposed to the danger of being broken off on the day 
of its celebration, from a failure to give certain articles, in such a 
case, four or five lies are of no importance. Or, if, on the marriage- 
day a man promise to give his daughter various ornaments, and he 
cannot do it, falsehoods of this sort, told with the intention of 
bringing about a marriage, are allowed.” 

“ If a man, impelled by carnal desire, tell lies to a woman ; if his 
own life be exposed to danger, or all his household effects to 
damage, or if it be for the benefit of a Brahmin; in such cases 
falschood is allowed,” 
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CHAPTER, XIil. 


THE LEGAL SANCTION ; ITS OPERATION FOR AND AGAINST THE TRUTH OF 


TESTIMONY, 


Ir to denounce punishment against the false witness were suf- 
ficient to prevent false testimony, the task of the legislator would 
be easy indeed; but this is one of those offences, which offer little 
of which the direct action of the law can lay hold. Punishment 
operates only in proportion to its certainty ; and, unfortunately, in 
this case there are great difficulties in convicting a rltakee. toe 
pecially if he confine himself to deceiving justice by railed 
depositions. In important cases, and when the witness is a feacee ; 
one, the means of seduction may be much stronger than the jee 
of punishment. From all these considerations it must follow on 
legal penalties will be a very insufficient mean, unless s oy 
a good system of procedure. The exami Sepa lad 

: vaminaton is a surer guarantee, 
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and a more efficacious method of getting at the truth, than all the 
menaces of the law. 

Were we to go over the history of tribunals, and select all the 
rules of practice which haye been established to the prejudice of 
truth, to the ruin of innocence and honest right, the picture would 
be a most melancholy one. In many cases, there has been more 
error than bad faith; while establishing a course the most opposite 
to the interests of justice, men believed they were doing her good 
service. But it must be acknowledged, that legislators, timid from 
their ignorance, have allowed lawyers to assume absolute empire in 
forms of procedure; and the latter, contemplating every judicial 
operation as a source of gain, have laboured to multiply unjust suits, 
unjust defences, delays, incidents, expenses. The greater the com- 
plication and obscurity which they contrived to introduce into the 
system, the more necessary did they render themselves; the courts 
of justice have been peopled with harpies, who devour the unhappy 
litigants; legal fictions, nullities, superfluous forms, privileged 
lies, have covered the field of the law; and the unfortunate in- 
dividual who is oppressed, when obliged to vindicate his rights, 
often finds the reparation of an injury more ruinous than the injury 
itself. 

This, it will be said, is merely the ordinary theme of declamation. 
So it is; but the declamation is founded on facts. Itis true, that, to 
establish the truth of these facts, it would be necessary to unfold the 
iniquitous and crooked course of the greater part of systems of pro- 
cedure; the difficulty of putting the evil in evidence is what prin- 
cipally contributes to support it. Lawyers have put themselves be- 
yond the reach of attack, by wrapping themselves up in mystery, 
and have even tried to extract a title to glory from this very ob- 
scurity, which, like the shade of the manchineel tree, diffuses poison 
all around. 

Fortunately, some virtuous men have arisen from the bosom of 
the magistracy and the bar, who have enlightened legislators, and 
sown some seeds of reform. The effects are already beginning to 
show themselves in a great part of Europe ; and it may be hoped, 
that the time is not far distant, when oral and public procedure shall 
have gained the day against the evil genius of the jurisprudence of 


the middle ages. 
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CHAPTER XIV. 


WHAT CONSTITUTES THE AVERAGE STENGTH OF TESTIMONY. 


As judges are always called on to determine what is the degree 
of proving power of a testimony, or to decide whieh of two opposite 
testimonies is the stronger, it would be desirable to havea standard, 
or average measure, of probability, which might serve as term of 
comparison, and to which reference might be made, to ascertain 
whether a given testimony be above or below this middle term. 

But where shall we obtain this degree of ordinary strength, or 
this measure of comparison? We shall find it in an individual, a 
single one, taken at random from the middle class, of ordinary in- 
telligence, of sufficient probity to allow no room for any objec- 
tion, deposing as a witness to the fact which is in question (the fact 
being always supposed to have nothing improbable in itself), speak- 
ing pertinently to all its circumstances, and giving his deposition 
according to the forms best calculated to ensure veracity.” 

Testimony thus given, and not counterbalanced by any oppo- 
site testimony, will naturally dispose the judge to believe it. 

Experience, however, teaches us, that, although testimony of this 
nature is found to be true in the majority of cases, there are others, 
in which it has been found to be false. 

Thus we have a nominal measure of comparison for estimat- 
ing the strength of proof. We shall call it a proof of average 
strength, when it reaches this measure; of superior strength, when 
it rises above it; of inferior strength, when it falls below it. 

The greater the number of the degrees of strength in the evi- 
dence, after deducting every thing opposed to it, the more certain 
will be its effect in producing conyiction in the judge, and justify- 
ing his decision to those who may have taken an interest in the case. 


CHAPTER XV. 


CIRCUMSTANCES WHICH AUGMENT THE PROVING POWER, 


Tue aycrage strength being thus given, we shall find, that it is 


susceptible of augmentation according to the source from which the 
testimony emanates: 


1. We have taken a witness from the ordinary class, and on the 


KK 


* These forms are explai j ‘ : ; 
to avoid anticipating. plained in the following book, It is not possible always 
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ordinary level as to moral and intellectual qualities. Let us now 
suppose a witness belonging to a higher class, of a condition which 
presumes a more careful education, a greater responsibility, more 
sensibility to honour, in a word, a known witness; there is no 
doubt but the quality of the witness adds to the strength of his testi- 
mony. 

This is the reason of the importance, which is attached in prac- 
tice to official testimony in general, and particularly to that of per- 
sons clothed with judicial offices. 

2. Another and surer source of augmentation in the proving 
power, lies in the number of the witnesses. This mode of increase 
can be calculated with arithmetical certainty; but it is impossible 
to find the proportion, which shall ascertain, what number of ordi- 
nary witnesses are equivalent to a smaller number of witnesses of 
superior quality. 

If the witnesses, instead of all deposing the same way, be divided, 
some being for and others against, then, on the supposition that 
they are relatively of equal value, the mode of measuring the 
proving power is almost as simple as in the former case, When 
they agree, we take the total of the testimonies; when they dis- 
agree, we take the difference ; that is, we take the remainder, after 
subtracting the witnesses on the opposite side. 

A third source of augmentation in the proving power of testi- 
mony, and that, too, to an infinite degree, is the addition of what 
is called veal and circumstantial evidence. 

In regard to preconstituted evidence, it is necessary to observe, 
that it is in fact nothing but oral testimony, given through the 
medium of a writing, but a testimony invested with all the quali- 
ties which can give it superior strength. 


CHAPTER XVI. 


CIRCUMSTANCES WHICH DIMINISH THE PROVING POWER OF TESTIMONY, OR 
INVALIDATING CIRCUMSTANCES. 


Tux proving power of testimony may be diminished, 1. By 
the source from which it emanates; 1. By the form in which it is 


obtained. wert 
1. The source.—The credibility of the witness is diminished by 


every circumstance, which announces any imperfection in his intel- 
lectual or moral qualities. We shall not repeat what has been 
already said on this head in Chapter IX. 
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2, The form.—In the practice of courts of justice, Vs ae : 
varicty of arrangements employed as means of security. es arene 
when applied to testimony, they increase the probability of o s 
it accurate and complete, and give the judge light on the chat ac ‘ 
of the deposition. Among these safeguards, we may mention t 1e 
oath, the penalties attached to bearing false witness, publicity, rae 
voce examination, unpremeditated answer's, the confronting of wit- 
nesses, &c. The union of all these securities constitutes the most 
advantageous form in which evidence can be obtained; and in so 
far as form alone is concerned, the omission of any one of them 
will produce a proportional diminution in the proving power of 
the testimony, and make it rank as of an inferior species. 

The kinds of evidence, to which these securities cannot be ap- 
plied, are the following :— 

1. Circumstantial evidence ;* which results, not from the testimony 
of persons, but from the existence of certain facts; facts distinct 
from the principal fact in question, but tending to establish the ex- 
istence of that principal fact. 

2. Real evidence ; that is, all evidence drawn from things. It is 
a branch of circumstantial evidence. 

3. Testimony by affidavit; that is, not given on examination. 

4. Casual written evidence ; as notes, letters, &c. 

5. Derived oral testimony ; hearsay. 

6. Written testimony ; not original, copies. 

7. Testimony given in alia causa; ina cause different from that at 
issue. 

8. Testimony founded on a report concerning a thing; that is, a 


report made on the state of a thing, without producing the thing 
itself, 


CHAPTER XVII. 


MODE OF EXPRESSING DIFFERENT DEGREES OF BELIEF. 


Nosopy can be ignorant, that belief is susceptible of different 
degrees of strength, or intensity. In one case we say, Iam in- 
clined to believe ; in another, J believe; in another, I know; but 
these expressions are far from marking all the intermediate shades, 
from simple probability, up to moral certainty, 


tenes ise oan cn, es 


* This term is familiar in England 


verned by the Roman law, ; It is little used among the nations go- 
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Another fact, equally notorious, is, that these various degrees, of 
which belief is susceptible, have a very strong influence on our 
conduct ; it would be more correct to say that all our determinations 
depend upon them. We have an obvious application of them in 
wagers. He who wagers, stakes one against one, one against two, 
or three, or ten, according to the different apparent probabilities. 
Insurances, which are a sort of wager, are made at a higher or lower 
rate, according as the event in question is more or less probable. 

If different degrees of conjectual strength in wagers and in- 
surances can be expressed, why should it not be possible to express 
likewise the different degrees of proving power in testimony ? And 
if it can be done, is it not desirable that it should be done ? 

Every element of judicial evidence is subject to vary in quantity 
and degree. Circumstantial proofs, tending to prove the principal 
fact, are susceptible of all possible degrees of strength in the mind 
of the judge. Parol evidence is no less so; the impression, which 
it makes on the court, depends in a great measure on the strength 
of belief expressed by the witness; and the strength of this belief 
is extremely variable, according to the nature of the fact, the state 
of his faculties, the distance of the events in point of time, and a 
great number of other circumstances. 

Since, in ordinary cases, where there is no motive for suspicion, 
the belief of the judge is proportioned and conformable to that of the 
witness, how important would it be to finda method, by which the 
witness might be able to state accurately the different degrees of 
belief which he feels ! 

No one can deny, that for this purpose, ordinary language is ex- 
tremely barren and defective. I know; I believe; I have reason to 
believe that the fact liappened so, or nearly so j—and here the grada- 
tions terminate. Lawyers themselves have not been able to invent 
any thing better. 

The language of mathematicians might furnish two different 
methods. The first, perfectly accurate, is that which expresses the 
doctrine of chances ; but it is not applicable to testimony. 

The other is that, which, taking the highest possible quantity asa 
finite quantity, divides it into equal parts; as a circle, for example, 
however great it may be, is divided into three hundred and sixty 
degrees ; or like a scale, with a fixed point, from which we set out 
to settle the ascending and descending degrees. 

Let us adopt this last method, as furnishing the most simple and 
usual mode of expression. ore 

Imagine a scale divided into ten degrees. It has a positive side, 


inscribed with the degrees of positive belief (that is, affirmative of 
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the fact in question); and a negative side, inscribed with the de- 
grees of negative belief (that is, denying the same fact) 3 at the bot- 
tom of the scale is 0, denoting the absence of all belief either for 
or against the fact in question, Ae 

Such is the simplicity of this mode of expression, that it is not 
even necessary to imagine a material scale. The witness says, My 
belief is ten or five degrees on the positive side, or ten or five de- 
grees on the negative side; just as, in speaking of the temperature 
indicated by the thermometer, we say, that the mercury is ten de- 
grees above Zero. 

Three persons come forward as witnesses 5 they haye their choice 
of three declarations; 1. I believe, that the fact exists; 11. I believe, 
that the fact does not exist ; 111. 1 have no opinion at all, whether 
the fact exists or not. They are asked, what degree expresses their 
belief most correctly; and each of them, declaring an affirmative 
belief, indicates it by number IJ, that is, the weakest degree possible. 

Take, now, two other witnesses to the same fact (I am always 
supposing the witnesses to be deserving of credit), each of whom 
has a maximum belief of 10 degrees. 

Their belief may be on the same side with that of the three other 
witnesses, or on the opposite side. Let us suppose it to be on the 
same side, that is, affirmative. Then, of 30 degrees, which is the 
utmost that three witnesses can make up among them, those three 
witnesses furnish only three; while of 20 degrees, which two may 
make up, the two latter witnesses furnish the whole. 

Let us suppose, that the belief of the two sets of witnesses is con- 
tradictory. Then, the three witnesses give only three degrees for 
the affirmative, while the two give twenty for the negative. 

Observe, then, the change which the mind of the judge must un- 
dergo, according as he has, or has not, means of learning and mark- 
ing the differences, which exist in the strength of the belief of the 
witnesses. If these differences cannot be appreciated, he must 
decide according to the number of witnesses ; and, in the case sup- 
posed, his decision will be, that the fact evists. If these differences 
can be appreciated, then, as the strength of belief of the witnesses 
serves as a guide to the judge, (and what better guide can he have ?) 
his decision will be, that the fact does not exist. 

So much for the witnesses. Turn to the judges, and you will find 
the same differences. The united amount of the degrees of belief 
of three judges may be less than that of two others. 

The want of an accurate method of expressing the real strength of 
testimony, has hitherto exposed it to be perpetually misunderstood 
and misrepresented, 
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For the same reason, the strength of opinion in the judges has 
been exposed to miscalculation and misrepresentation. 

Were this scale of the degrees of belief adopted, I think the three 
following propositions might be maintained, 

1. It could be employed without confusion, difficulty, or incon- 
venience. 

2. At first it would be little used; but it would become more fa- 
miliar, as general instruction made greater progress. 

3. That, in a great number of cases, there would be no necessity 
for using it, but it would be employed only in cases of importance. 

1. As the use of this instrument is optional, it can occasion no 
vexation or embarrassment to a witness. A man will not ask for 
the scale, unless he know how to use it. If he does not use it, the 
effect of his testimony will be, as if had placed the index at number 
10, the highest degree; if he uses it, he will place the index at 
number 9, or some lower degree. 

2. At first it will not be frequently used, because it bears a scien- 
tific appearance. But accuracy increases with attention; and in 
proportion as the attention of men is more closely fixed upon an 
object, discoveries are multiplied, science is extended, and practice 
follows slowly in its footsteps. Follow the progress of the human 
mind ; in every thing, it seeks to give additional perfection to an- 
cient measures. The electrometer, the calorimeter, the pho- 
tometer, the eudiometer, to say nothing of many others, are in- 
ventions of our day. Does justice require less precision than 
chemistry ? 

We have already seen, that, in the ordinary intercourse of life, 
nothing is more common, than for men to express the degree of 
their belief in a particular fact, with the most rigorous precision. 

The love of justice is not a sufficiently powerful principle, with 
the great mass of mankind, to make them bestow on it an equal 
degree of attention with that which they give to wagers and in- 
surances ; but, if we cannot gain all that might be desirable, is that 
a reason for neglecting a partial advantage? or can it be denied, 
that, by means of this scale, a higher degree of accuracy would be 
attained, than has been known hitherto ? “ 


ee eee Se eT ee 


* This is not the first time, that the attempt has been made to denote psycho- 
logical, or moral qualities by numbers. In a work on painting, M. de Piles 
made use of this method to announce his opinion of the different merits of cele- 
brated painters: Suppose the qualities to be twelve in number, and the de- 
grees of each quality to be twenty, you have twelve scales, each containing 
twenty degrees, arranged in columns, and presenting a comparative table. 

This original idea has given birth to many imitations. 
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But it is necessary to examine a specious objection, sai ey 
be started here. “A witness,” it will be said, “ may aa al 
tage of this instrument, to represent his belief at too low a — 
and thus diminish the proving power of his testimony, Copia ts a 
the truth, and yet without danger to himself. Had he put if on = 
false side, the falsehood would have been discovered in the vial 
of the proceedings, and he would have incurred the See oi 
But by placing his testimony on the true side, though at the on ‘a 
of the scale—at number 1, when it ought to have been at the highest 
degree—he strikes out nine-tenths of his evidence, without any 
danger to himself; a diminution, which may turn he balance in 
cases, where there are several witnesses on both sides. . 

1 answer, that, although, in such a case, the witness does put 
himself beyond the reach of punishment, yet he will not produce 
the evil consequences which he had in view. ‘The counter-evi- 
dence, which would have been sufficient to convict him of false tes- 
timony, if he had placed his deposition on the false side, will be 
sufficient to convict him of insincerity in placing it at the bottom 
of the scale on the true side. This abatement in the degree of his 
belief will have no corresponding effect on the total amount of the 
testimony. d 

All that can be said on this point is, that, wherever a witness 1s eXx- 
posed to the influence of some seductive interest, no good effect is 
to be hoped from this more accurate measure of the degrees of be- 
lief, because we cannot reckon on a scrupulous adherence to truth 
on his part. 

But there isa great number of cases, in which there is no seduc- 
tive interest, no inclination to dissemble, no repugnance on the part 
of the witness to state the true degree of his belief. On the contrary, 
he finds a satisfaction in it as a good citizen and an honest man. 

There is no surer proof of sincerity, than the use of this scale. If it 
gave the judge or the witness the faculty of increasing his influence, 
the objection would be well founded; but there is no danger in 
leaving them the power to abate it. 

Let us now consider some particular cases, in which the applica- 
tion of this instrument would be of obvious utility. 

1. More judges than one, equally divided. In this case, all goes on 
the supposition, that the strength of their belief respectively is at 
the same point, and in all of them at its maximum. If the instru- 
ment were employed, we should perhaps find, that the strength of 
belief was not the same in each, and that, instead of the apparent 


equality, there was a preponderating strength of belief on the one 
side or on the other. 
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2. Appeal. When judges of appeal do not hear the witnesses 
themselves, on a question of fact, or when there is room to presume, 
as happens in reality, that a repetition of their evidence would alter 
the conduct of the witness, and change, so to speak, the colour of 
their testimony, it would be extremely useful for the superior 
judges to know, what was the difference in the degrees of belief of 
the inferior judges. 

3. Pardon. Sentence of condemnation having been pronounced, 
it becomes a question for the court, whether it should apply for a 
remission of the punishment. One of the most justifiable reasons 
for the exercise of this power is, that some doubt has arisen of the 
guilt of the accused persons. This doubt sometimes springs from 
information obtained after sentence; but most frequently it exists 
at the time in the minds of the judges. Their belief is not equally 
strong; and the diversity of opinion among them is manifest, though 
the degrees of its strength are not known. 

Were it even thought unadvisable to adopt, as a rule of judicial 
decision, the principle of judging according to the sum of the de- 
grees of belief, and not according to the number of voices, it might 
still be followed as a guide in pardoning. 

4. Testimony of a skilled person. Whether the person of skill be 
named by the judge or by the parties, it is evident that nothing can 
be more favourable to justice than to put witnesses of this sort, en- 
lightened witnesses, in a condition to express themselves with the 
highest degree of precision which the subject allows.* 


* I do not dispute the correctness of the author’s principles; and I cannot 
deny, that, where different witnesses have different degrees of belief, it would 
be extremely desirable to obtain a precise knowledge of these degrees, and to 
make it the basis of the judicial decision ; but I cannot believe that this sort 
of perfection is attainable in practice. I even think, that it belongs only to 
intelligences superior to ourselves, or at least to the great mass of mankind. 
Looking into myself, and supposing that I am examined in a court of justice 
on various facts, if I cannot answer yes or no, with all the certainty which my 
mind can allow, if there be degrees and shades, J feel myself incapable of 
distinguishing between two and three, between four and five, and even between 
more distant degrees. I make the experiment at this very moment; I try to 
recollect, who told me a certain fact; I hesitate ; IT collect all the circum- 
stances; I think it was A. rather than B.:; but should I place my belief at 
No.4 or No.7? I cannot tell. , } 

A witness who says I am doubiful, says nothing at all, in so far as the judge 
is concerned. It serves no purpose, I think, to inquire after degrces of doubt. 
But these different states of belief, which, in my opinion, it is difficult to ex- 
press in numbers, display themselves to the eyes of the judge by other signs. 
The readiness of the witness, the distinctness and certainty of his answers, the 
agreement of all the circumstances of his story with cach other ; it is this 
which shows the confidence of the witness in himself. Hesitation, a painful 
searching for the details, successive connexions of his own testimony—it is 
this, which announces a witness who is not at the maximum of certainty. It 
belongs to the judge to appreciate these differences, rather than to the witness 
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CHAPTER XVIII. 


ARE THERE CASES IN WHICH A JUDGE MAY PRONOUNCE ON A QUESTION OF FACT, 
r 7 f > > 22 
ACCORDING TO HIS OWN KNOWLEDGE, WITHOUT OTHER EVIDENCE - 


Tue question stated in the title may appear singular at first 
sight; the answer, which naturally presents itself, is in the nega- 
tive, A judge can pronounce a decision on a question of fact, only 
in so far as the fact has been established by writing, or proved by 
witnesses, and discussed in presence of the parties, and by the 
parties. 

Yet there are cases, in which this rule seems to admit of excep- 
tions. 

1. When the judge has himself been a witness of the fact; when 
the transgression, for instance, has been committed before his eyes 
while sitting in judgment. 

2, When no witness appears on either side, but the facts are 
established by the express or implicit admission of the parties. 

3. When the facts in question are too notorious to require a spe~ 
cial proof. 

4, When facts, advanced by a party, are pronounced to be false, 
on the mere ground of their extreme improbability. 

Each of these cases requires a separate explanation. 


himself; who would be greatly embarrassed, if he had to fix the numerical 
amount of his own belief. 

Were this scale adopted, I should be apprehensive, that the authority of the 
testimony would often be inversely, as the wisdom of the witnesses. Reserved 
mep—men who know what doubt is—would, in many cases, place themselves 
at inferior degrees, rather than at the highest; while those of a positive and 
presumptuous disposition, above all, passionate men, would almost believe 
they were doing themselves an injury, if they did not take their station imme- 
diately at the highest point. The wisest thus leaning to a diminution, and the 
least wise to an augmentation of their respective influence on the judge, the 
scale might produce an effect contrary to what the author expects from it. 

The comparison with wagers and insurances does not seem to me to be ap- 
plicable. Testimony turns on past events ; wagers turn on future events: as 
a witness, I know, I believe, or I doubt; as a wagerer, I know nothing, but I 
conjecture, I calculate probabilities: my rashness can injure nobody but 
myself; and if a wagerer feels that he has gone too far, he often diminishes 
the chances of loss by betting on the other side. 

It appears to me, that, in judicial matters, the true security depends on the 
degree in which the judges are acquainted with the nature of evidence, the ap- 
preciation of testimony, and the different degrees of proving power. These 
principles put a balance into their hands, in which witnesses can be weighed 
much more accurately, than if they were allowed to assign their own value; 
and even if the scale of the degrees of belief were adopted, it would still be 
necessary to leave judges the power of appreciating the intelligence and mo- 
rality of the witnesses, in order to estimate the confidence due to the nume- 
rical point of belief at which they have placed their testimony. 


These are the difficulties which haye presented themselves to me, in meditat- 
ing on this new method, 
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1. When the judge has been a direct witness of the fact. What 
more can he desire for his belief? Would not any other testimony 
leave more doubt on his mind than his own? 

This observation would be decisive, if he had only to satisfy 
himself; but his own belief would be nothing without that of the 
public. It is not enough, that his decision is just ; it must likewise 
appear so. If the offence has been committed publicly, the whole 
auditory supplies witnesses. Why then dispense with the regular 
form? There is neither delay, nor expense, nor difficulty in hear- 
ing them during the sitting of the court.* 

If the offence has not been committed publicly, but intra privatos 
parietes, nothing would be more dangerous, than to allow him to 
unite the characters of judge and witness. 

There are civil cases, in which this power is not only without 
dangers, but brings a real advantage, Parties are not agreed as to 
matters or circumstances of mere locality, and the real evidence to 
be drawn from it. The judge may hear witnesses; but if he can 
go thither, and take the view himself, there will be a saving of 
time and expense, as well as greater certainty. 

2. Decisions given on the admissions of parties. Here, however, 
the absence of testimony is more in appearance than in reality. The 
admissions of the parties are, in fact, testimony under another 
name. 

When the admission is express, in so far as it is a declaration of 
a party against his own interests, it takes the name of confession ; 
it is not only a proof, but in general the surest and most credible 
proof; it being always understood, that it is not to affect the inte- 
rests of a third party. 

When the admission is not express, it is of the nature of circum- 
stantial evidence; silence, for example, non-appearance, flight, &c. 

3. Decisions founded on notorious facts. Much precaution is 
requisite here. What is notoriety? This is a difficult question 
to answer. Where is the line of demarcation between a fact sufli- 
ciently notorious, and one which is not so? And even if the general 
belief should be sufficiently established in regard to such a fact, will 
it be equally so in regard to this or that important circumstance of 
the same fact? What one holds to be notorious, is it notorious to 
another? May nota fact, which the plaintiff considers as notorious, 
appear doubtful to the defendant, and even to the judge? The 


* Thus the French code of criminal procedure (Art. 181) empowers courts 
of justice to decide, without separating, on offences committed before them, 


within the precincts, and during the sitting of the court, but always by hearing 
witnesses, &c. 


48 A TREATISE ON 


word notoriety is justly suspicious in judicial matters. It is a pre- 
text which has been too often used, when there was no proof, or the 
proof was too difficult. 

There are cases, however, in which the facts are so notorious, 
that the adverse party dare not deny them, without exposing him- 
self to the imputation of bad faith. To save expense, vexation, 
and delay, the party should be required to declare, that he admits 
these facts to be true. Shame will prevent him from refusing this 
declaration; but it should be matter of rule that it be called for. 

In fact, when there is no doubt on either side, of what use is it 
to oblige facts to be proved? Why not substitute admissions for 
proof? All this belongs to systems, which have other interests in 
view than those of justice. 

4. The improbability of a fact may be a sufficient ground for 
rejecting it, notwithstanding the testimony in its favour. 

For example, it is deposed that a man has entered a room closely 
shut, by passing through the key-hole. 

Can the judge refuse the testimony, and send the case out of 
court?) Doubtless he may. But let us examine it more closely. 
His negative decision, which appears to be founded on no testi- 
mony, is on the contrary supported by a mass of notorious facts, 
by a sort of universal counter-testimony. I reject you, says the 
judge, because you advance a fact incompatible with the best esta- 
blished facts; in sending you out of court, I only pronounce the 
judgment of the public, which accuses you of imposture or imbe- 
cility. 

I do not mean to say by this, that there are not cases in which 
the better way would be to hear the witnesses, and to examine 
them in the severest form. It is possible, they may all have agreed 
to tell the same story ; but the examination will bring out clearly 
their incapacity, their madness, or their knavery. If they are im- 
postors, they will immediately be disconcerted and contradict them- 
selves; if they are dupes, the fraud and juggling, which has been 
used to deceive them, will be discovered. 
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BOOK IL 


OF THE SECURITIES AND GUARANTEES OF TESTIMONY. 


CHAPTER T. 


MODES OF TRANSGRESSION IN TESTIMONY. 


ALTHOUGH all the modes of transgression in testimony are well 
known, and nothing new can be said about them, it is not the less 
necessary to mark them distinctly, because they are the foundation 
on which the legislator has to construct a system of precautions ; 
but, in this path, as in many others, though the dangers are easily 
discerned, the means of obviating them are by no means so clear. 

To lead to a good decision, testimony ought to possess two quali- 
ties; it ought to be accurate and complete—to contain nothing but 
the truth, and the whole truth; that is, a just representation of all 
the facts essential to the case. 

Testimony may be inaccurate in two ways; 1. By positive false- 
hood, when the witness affirms a fact which did not really happen ; 
11. By negative falsehood, when he denies a fact which really did 
happen. In other words, testimony is inaccurate by false affirma- 
tion, or by false negation. 

Testimony is incomplete, when it does not state some essential 
fact, which really happened; fa/se hy omission. 

In every case, the transgression may be innocent or blameable : 
innocent, when it is not intentional; blameable, when the witness 
is conscious of his fault, which implies, likewise, that he knows 
the importance of his transgression, that is, its probable influence 
on the issue of the cause: his transgression then assumes the cha- 
racter of lying. 

But even simple error is not blameless in cases where the wit- 
ness might have avoided it, had he bestowed on his testimony that 
degree of attention, which he was bound to have given. This want 
of attention may arise from two causes; from indolent or presump- 
tuous carelessness, or from a concealed motive, which, without his 
being aware of it, turns him aside from seeking out the truth. 

Transgression, when not accompanied with bad faith, is ascribed 
to rashness, and the testimony resulting from it is an imprudent or 


rash testimony. 
E 
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To these deviations from what constitutes good testimony, ano- 


ther must be added,—indistinctness. 

Indistinctness may be the effect of incapacity, ignorance, or pre- 
cipitation; but it is likewise the most ordinary resource of bad 
faith, and among its surest means of success. 

There are cases, in which an indistinct deposition may have the 
effect of a false statement, leaving in the mind the same idea that 
a false assertion would leave. But generally, it is only a mode of 
evasion; the witness has recourse to it, that he may speak without 
saying any thing, and without being exposed to the dangerous im- 
pressions, which total silence would produce to his disadvantage. 

Where written documents are concerned, the success of indis- 
tinct language depends much on the largeness of the mass. Ina 
single phrase, if it be vague, obscure, or unmeaning, the defect is 
immediately felt; but as the volume increases, its transparency 
diminishes ; and as mental labour becomes more difficult, in pro- 
portion as it is prolonged, the creator of this chaos may hope, that 
lassitude will crush the power of attention, and no ray be able to 
penetrate this mass of darkness. 

The great art of evasion cannot exert itself successfully, except 
in written language. Examine viva voce, and the most crafty will 
not be able to go on long; he is stopped at his very first attempt; 
he is not allowed to weave the web in which he intends to conceal 
himself; if he persists in equivocal or obscure language, he betrays 
his bad faith, and his evasive answers turn out more to his disad- 
vantage, than silence would have done. 


Practical Results. 


Of these four modes of transgression (false affirmation, false nega- 
tion, omission, indistinctness), there is none which may not be 
committed by a witness of good faith, as well as by one of bad faith. 
The distinction between good and bad faith is no less essential in 
regard to the practical results. 

1, The guarantees are not the same in both cases. Suppose the 
witness to be acting with good faith: then, the mode of examina- 
tion might be very different; much would be gained by aiding the 
witness by suggestions, and leading him by the hand, as it were, to 
get at the most accurate and complete testimony possible. Suppose 
him to be acting with bad faith: then, all these aids only furnish 
him with new means of deceit; he must be isolated, and left to 
himself; the questions put to him must be as naked end unexpected 
as possible, that the work of invention may be distinguishable, in 
his answer, from the work of memory . ; 
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2. The difference is still greater in regard to punishment. Trans- 
gression, accompanied by good fath, does not admit of any ; accom- 
panied by rashness, it may justify a pecuniary indemnification, like 
every sort of injury done to another; accompanied by bad faith, it 
rises to the rank of one of the most heinous offences, which, from 
an association of ideas very ancient, indeed, but, as we shall after- 
wards see, very ill founded, has received the name of perjury.” 

When the transgression is accompanied by good faith, there is 
no evil will to be combatted, no difficulty to be overcome; she ne- 
cessary precautions are confined within a narrow compass. In the 
case of bad faith, there is a perverse will acting in opposition to the 
law; a will originating in a fraudulent intention, a will which must 
be attacked with all the force possible, and against which the 
greatest force will be found but too liable to be unavailing. 

If the legislator, standing at such a distance from individual 
cases, could draw a line of separation between honest and dishonest 
witnesses, his task would be very easy. Unfortunately, this demar- 
cation is impossible. He can say, such a man will probably be of 
bad faith, as in the case of an accomplice; and that such another 
will probably be of good faith, as in the case of an official witness 5 + 
but there is no certainty. He must adopt the same precautions 
towards all, or give some latitude to the judge, who may then, from 
his particular knowledge of each case, adapt his conduct to the 
circumstances. 

As the legislator, in the position in which he stands, cannot say of 
any one, that his testimony will always be free from bad faith ; so 
there is nonc whom he must not subject eventually, sooner or later, 
to all the guarantees which can secure the faith of testimony. 


CHAPYER II. 


OF THE SECURITIES OR GUARANTEES, WHICH RENDER TESTIMONY WORTHY 
OF CREDIT. 


In oral testimony, what means are to be employed to obtain 
for it the highest possible degree of confidence, and reduce to the 
lowest possible degree of efficiency those causes of deception, which 
might lead justice into error? This is the problem, which we have 
to resolve. 
ee NE at lh ioctl, 


* This term has been banished from the French penal code, but it still exists 
in all other systems of jurisprudence. 
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+ That is, a person invested with a public character. 
2 
E2 
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The perfection of testimony lies in its being accurate and complete. 
But these words are not to be taken in an absolute sense. There 
are true facts, which are of no importance to the case; omissions, 
which are entirely indifferent. These two qualities relate only to 
facts, which might have an influence on the judgment. 

Testimony may be accurate, without being complete. In this 
case, accuracy, instead of being a reason of security, may have a 
hurtful tendency ; it may inspire the judge with a degree of confi- 
dence in the whole testimony, which is due only to a part of it. 

Suppose a witness who has two facts to state, of the nature of 
circumstantial evidence—the one, if considered alone, decisive for 
the plaintiff—the other, decisive for the defendant—and that the 
witness, from situation or character, is disposed to answer accu- 
rately to the questions put to him, and nothing more. When ex- 
amined by the judge, it so happens, intentionally or inadvertently, 
that the questions put are only such as draw out the facts favour- 
able to one party. The consequence is self-evident. 

Suppose the questions to be put, not by the judge, but by the 
plaintiff alone, or by the defendant alone, it is to be presumed, that 
they will bring out the facts favourable to the examining party, 
and that the facts favourable to the other party will not be brought 
out. 

These two qualities, then,—accuracy and completeness—are of 
equal importance, and constitute the essence of good testimony. 

There are other qualities, which I call secondary, because they 
are only means to produce these two primary qualities. I shall first 
enumerate them, then take them up in detail. 

Testimony should possess, as far as possible, the following cha- 
racters. It ought to be, 

1, Responsive ; that is, obtained by questions put to the witness. 

2. Particular ; that is, special, individualized, circumstantial, so 
far as the nature of the thing requires. 

3. Distinct ; nothing ambiguous or equivocal, cither in the order 
of the facts, or in the expression. 

A. Given with reflection ; the witness should be allowed the time 
and assistance necessary to recal the facts, and to state them without 
precipitation. 

os Unpremeditated ; that is, produced by sudden and unforeseen 
questions 5 but that testimony should be unpremeditated, appears 
incompatible with its being given with reflection. We shall ser, 
how far they can be reconciled; it is one of the great difficulties 
of the judicial art. 

6, Not suggested in an undue manner; that is, the witness should 
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not be aided and led in his answers by suggestions, which put him 
in the way of deceiving the judge. 

7. Assisted by allowable suggestions ; that is, by questions, whose 
only aim is to assist his memory. These two rules oppose each 
other; we shall see, how they can be reconciled, or in what cases 
the one should be sacrificed to the other. 

These are the intrinsic, or internal qualities, which constitute a 
testimony worthy of credit. Let us now see, what are the legislative 
or judicial means—the external means—which will operate to make 
the witness faithful; that is, accurate and complete. 


1. Legal punishment, in the case of testimony intentionally 
false. 


2..Shame ; arrangements destined to inftict on false testimony the 
pains of the moral sanction, characterized by the words contempt, 
dishonour, loss of esteem. 

3. Examination; power given to all persons interested to put all 
pertinent questions to the witness. 

4. Cownter-testimony ; the admission of all testimony opposed to 
the first. 

5. Record ; the writing down of the oral depositions. 

6. Publicity ; arrangements intended to increase the number of 
persons acquainted with the oral deposition of the witness. 

7. Private examination; in those cases in which it may be proper, 
that the depositions be taken secretly, or before a limited number of 
persons. ; 

These are the internal and external securities, or guarantees 0 
testimony. Let us proceed to examine them in detail, 


CHAPTER III. 


THE INTERNAL SECURITIES. 


1. Responsive Testimony. 


A mass of testimony, brought out by interrogatories, will almost 
always differ in substance, as much as in form, from a testimony 
given spontaneously, by the same person, and on the same occasion, 
but without the assistance of this obstetrical operation. It thus 
bears a character of internal security, which it would not otherwise 
possess. 

It is by the interrogatory, and by it alone, that a vague testi- 
mony can be rendered particular, and surrounded by all the cha- 
racteristical details; it is by it, that an indistinct testimony can be 
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rendered precise, and brought forth from all the clouds, with which 
it was enveloped. 

It is by proper questions, put successively, by adversari 
friends, that testimony becomes accurate and complete. It is by 
the happy use of this instrument in able hands, that the witness, 
who intends to deceive and to disguise the truth, is led on to dis- 
close his own fraud, attacked by unforeseen questions, which he 
must answer on the spot, under the pain of betraying himself by 
his silence, as much as he would have done by his contradictions. 


es and 


2. Particular. 


Under the head of particularity, two things are comprehended, 
—individualizing, and circumstantiating ; two things intimately con- 
nected, but yet distinct. 

So long as the fact is otherwise exposed to doubt, a recital by a 
witness is never sufficiently particular to be the foundation of a 
decision, until the fact has been individualized; that is, fixed and 
circumscribed in regard to time and place. 

Titius killed a man: such a statement is not yet a proof, though 
it were repeated by an hundred witnesses, all alleging themselves 
to have been ocular witnesses of the fact; it would not be a suffi- 
cient ground for a judgment pronouncing Titius guilty of homicide. 
Titius killed an Englishman or a Frenchman, a young man or an 
old man, a tall man or a little man; a specificatfon of this nature is 
still insufficient. ‘Titius killed Sempronius; this is a great step 
made, but still the end is not gained. When was the deed com- 
mitted? in what year, in what month, on what day, at what hour, 
in what country, what province, what town? in a house, or in a gar- 
den, or on the high way ? Till these questions are answered, the 
fact is not individualized, and so Jong as the fact is not individual- 
ized, the proof does not rise to the level of direct evidence; it is 
still vague, and bears only the character of circumstantial evidence. 

Quis? quid? ubi? quibus auxilius? cur? quomodo? quando? 
The first two questions individualize the fact, the other five circum- 
stantiate it. 

Circumstances are just so many criteria, by which, supposing the 
testimony false in some points, the falsehood will be detected. 
Hence, the more circumstantial the testimony is, the greater is the 
security against error. 

Psnbepe: oe comet oe ae and are pertinent to the 
the fact in question belon PRG re ce rink 1 
gs to that species of facts, to which the law 
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has affixed such and such consequences; the witness, therefore, 
ought not to omit them, if they occur to his memory. 

Circumstantial particulars, considered as distinct from the pre- 
ceding, are those, which in themselves are foreign to the object in 
question, but which, nevertheless, may serve as a criterion of the 
veracity or accuracy of the witness. Let us illustrate this distinc- 
tion by an example. 

Let us take the case of Susanna and the two elders. Under the 
head of special and individual particularities, are to be placed all 
the circumstances which the false accusers had invented, as fitted 
to produce in the minds of the judges a belief in the guilt of the 
woman whom they wished to ruin. 

But, asa test of their veracity, Daniel suggested a question founded 
on a circumstance, which, considered in itself, was foreign to the 
subject. Setting out from the supposition, that the crime had been 
committed under a tree, and that in the scene of the supposed 
transaction there were different species of trees; he asks the false 
witnesses, what species of tree it was, which had lent its shade to the 
culprits. The witnesses, being examined in such a way as to pre- 
vent them from hearing each other, and concerting their reply, 
named different species; and by this contradiction, in so plain a 
fact, disclosed the falsehood of their testimony. 

That the fact had taken place under a tree or elsewhere, or 
under this or that species of tree, were facts altogether foreign to 
the crime; but, by the contradiction of the witnesses, they acci- 
dentally became special circumstances, which served to characte- 
rize the fraud. 


8. Distinct. 


Distinctness* of expression is a negative quality, represented, 
like health, under a positive form; health, in our physical system, 
is the absence of disease; distinctness in testimony is the absence 
of that defect called indistinctness or confusion. It is to be ob- 
served, that it principally affects written testimony 5 for, in viva voce 
testimony, the moment confusion appears, it is stopped; the first 
obscure word brings on explanations; equivocal expressions are 
cleared up, and the witness is in a manner compelled to make him- 
self clear and intelligible.t 

So long as a mass of testimony is indistinct, it is neither general 
A ale TE el Rela 

* Netteté, on which M. Dumont, after giving the word of the original, distinct- 


ness, remarks, ‘“ I could not venture to say distinctité.” The French language 
is remarkably inferior to the English in abstract terms.— Les 


+ See Chapter I. of this Book. 
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nor particular; neither true nor false. Till it has been eae onsicnie 
that process, by which alone it can be ascertained eee “a 2 = 
distinctness proceeds from artifice, or from natural sae ness ‘ 
mind, nothing can be concluded from it. Indistinct etal : 
worse than false testimony, or the absence of all testimony ; as 
falsehood may often lead to the discovery of the truth, and sae aa 
lence of a witness may give very useful indications; but agian 
testimony, till it is seen that it is intentional, and therefore equiva- 
lent to silence, can lead to no conclusion. 


4, 5. Given with reflection, and unpremeditated. 


At first sight, these two qualities are in direct opposition, and 
mutually exclude each other. The time, which ought to be given 
for reflection, may be employed in inventing; the witness, instead 
of recollecting himself, to state true facts with order and clearness, 
may take advantage of the interval allowed him, to clothe them in 
a specious disguise, or to combine facts utter] y false. 

Hurry a witness, refuse him time to recollect himself, and you 
may prevent him from making his testimony accurate and com- 
plete; give him leisure to prepare his answers, and you run the 
risk of favouring his fraud. 

The course to be followed in order to reconcile two things so 
little compatible, is, as I have already said, one of the great diffi- 
culties of the judicial art. There are, however, some means of 
separating the good from the bad. 

There is no man who has not felt the necessity of recollecting 
himself, to aid his memory, in circumstances where the idea of de- 
ceciving could not once enter his mind. 

But as to the quantity of time necessary for this recollection, in 
the case of a Witness, there is, so to speak, no assignable limit. Is 
Titius debtor to Sempronius, and in how much? The answer to 
this question, an answer given with perfect confidence and truth 
on the part of the Witness, may not require a quarter of a minute ; 
but it may likewise require a week, a month, a year. Titius and 
Sempronius are both merchants; there are multifarious and com- 
plicated accounts between them; there are transactions, which have 
taken place in foreign countries. How much time is necessary to 
enter into all these inquiries ? 

Here, and even after the testimony has been giv 
necessary to request time to correct the depositions 3 Memory sins 
from forgetfulness and error, A witness feels, that his testimony 


Was inaccurate and incomplete; and asks time to give a further 
testimony, 


en, it may be 


JUDICIAL EVIDENCE. 57 


It was for contingent cases of this nature, that the criminal prac- 
tice of most European countries made provision by those modes of 
proceeding, known in France under the name of récollement, and in 
the law of Scotland, under that of repetition. It was a resource; 
but it was too limited. 


6, 7. Suggested, and not suggested. 


Testimony becomes more worthy of credit, when it has been 
aided by allowable suggestions, and not aided by undue sugges- 
tions. The object of the suggestion constitutes the difference. 

These two qualities appear incompatible. We shall see, in the 
following book, what precautions ought to be taken to admit what 
is good in itself, and to remove what is bad. 

Let every one consult his own experience ; he will be convinced, 
that there are cases in which his memory requires to be assisted by 
that of others, not only without any fraudulent intention, but even 
when this intention cannot possibly exist. 

In false testimony, whatever is false is the invention either of the 
witness himself, or of others. 

The inventor, whoever he may be, must have a foundation of 
true facts on which to work, as his materials. 

To a veracious witness, the knowledge of any other facts, than 
those which occur to his own memory, is of no use. Why? Be- 
cause all true facts agree with each other; these facts, therefore, 
being true, can. never be contradicted by other facts, which are like- 
wise true. 

To a false witness, on the contrary, the knowledge of all facts, 
besides those he himself knows, is indispensably necessary ; his 
fund of information can never be too great; it cannot even be great 
enough, Why? Because every true fact, obviously related to the 
case in question, is a shoal, on which, if he does not see it, his false 
facts will go to pieces. 

It is clear, then, that he has an interest to receive every possible 
information on the fact in question; the knowledge of every thing 
true is useful to him, that he may adapt his romance to it; the false- 
hoods, which others may suggest, can be useful to him only in so 
far as they are better adapted to his fable, than those which he 
would have drawn from his own invention. 

This is the true point of view, in which the importance of unsug- 
gested testimony should be regarded. The difficulty is, to prevent 
undue suggestions, without prejudice to allowable suggestions. 

This much is true, that, in every instance, there is a period dur- 
ing which it is impossible to prevent a witness from receiving sug- 
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gestions from without; it is equally true, that there is another 
period at which it is possible to deprive him of such opportunities, 
and, consequently, to put his testimony beyond the reach of this 
source of deceit. 

The precise point, at which this system of precaution should be- 
gin to be put in force, will be more distinctly marked, when we 
come to examine the interrogatory under the character of an exter- 
nal security. 


CHAPTER iV. 


OF THE PUNISHMENT OF FALSE TESTIMONY. 


Or all the guarantees which contribute to the truth of testi- 
mony, legal punishment is the strongest; it is absolutely necessary 
for securing the preponderance to the protecting motives in their 
contest against seductive motives. 

False testimony may proceed from a natural interest; that is, one 
produced by the hate and likings of the witness: or from an artifi- 
cial interest, that is, one created by gifts, promises, or threats. The 
witness is suborned or intimidated, according to the nature of the 
means by which he is induced to violate the truth. 

The crime of false testimony is liable to variation, according to 
the nature of the evil which results from it; it is, in fact, a scale of 
crimes more or less heinous. The tongue, or the pen, of the false 
witness, can be as effectual an instrument of death, as poison or the 
sword; but the false witness, in a matter of five pounds, should 
uot be put in the same rank with him, who endangers the honour, 
the condition, the life, or the whole fortune of an individual. 

Since the offence may vary indefinitely, the punishment should 
be equally variable, that it may be proportioned to the heinousness 
of the case. 

The selection and the amount of the punishment to be assigned 
to these different offences, do not enter into the plan of this work. 
I shall only say, 1. That the punishment should be applicable to 
every false assertion, made with the object of procuring loss or gain 
to either party; 1. That the punishment should be applicable to 
the false allegations of the parties themselves, in civil cases, as well 
as to the false depositions of external witnesses. It may be said, 
indeed, that the lie told by a party requires no special punishment, 
because it finds its natural punishment in the impression, which it 
produces on the minds of the judges, against a cause supported by 
falsehoods ; but this fear alone would not be a sufficient restraint, 
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This is the proper place for an observation, which goes to restrict 
the punishment. 

The alarm produced by this species of fraud, committed in pub- 
lic, and under the eyes of a tribunal, is not ordinarily so great, as 
the alarm produced by a fraud committed clandestinely. When a 
plan of imposture is contrived against me alone, in my private life, 
I have no other defence than my own judgment; but in the case of 
false judicial testimony, I know that I have the protection of my 
counsel and the judges.* 

It is not possible to frame a good law on this subject, without 
laying down all its distinctions. 

A distinction must be taken between false testimony in matters 
penal, and matters not penal. 

In matters penal, there is false testimony inculpatory, and excul- 
patory. 

There is inculpatory falsehood in relation to another, and incul- 
patory falsehood in relation to oneself. This latter, improbable and 
rare though it be, is not an ideal case. What is the inconsistency 
or extravagance, of which examples are not to be found in human 
nature? Besides, the barbarity of criminal laws, the sufferings of 
torture or imprisonment, have often led to false confessions. 

In regard to exculpatory falsehood, whether in relation to ano- 
ther or to oneself, it is equally natural and frequent. He, who 
lies only in his own defence, has the excuse of fear; and though 
his lies may be used to complete the proof of the offence, they 
ought not to be made an aggravation of it. 

It matters not penal, there are likewise distinctions to be taken 
between the species of falsehood, ‘They cannot be clearly stated, 
without employing terms hitherto little used. 


* This observation scems to be opposed by another. The false witness can 
direct against me the whole force of the public authority, while the private 
scoundrel can act against me only with his own individual resources. The 
author, therefore, has limited his observation by the word ordinarily. 


+ See the Annales de Jurisprudence et de Legislation of Rossi, No. 3, where there 
is an account of a case which occurred at Berlin in 1800. 

A case of the same kind occurred at Dresden, in 1821. A soldier, of the 
name of Fischer, was apprehended on suspicion of having robbed and mur- 
dered Kiigelchen, the most celebrated of the German painters of his day. The 
court, believing that the prisoner denied his guilt from mere obstinacy, con- 
signed him to a loathsome dungeon, to extort a confession. He held out fora 
considerable time, but at last confessed. Before the sentence was executed, 
circumstances came out, which directed suspicion against another soldier, 
Kalkofen. The result of the new investigation, was the clearest proof of 
Fischer’s innocence ; the other was broken on the wheel, and Fischer liberated, 
free from all suspicion, by the yery judges who had thought fit to torture him 
into a false confession. He said, that he confessed, merely to be released, 
even by an unjust execution, from the intolerable sufferings of a mode of con- 
finement which preyed equally on the body and the mind.—T. 
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There is constitutive and privative falsehood ; the first tending to 
confer a right which is not due; the second, to take away a right 
which is due. 

There is onerative falsehood, intended to impose an undue obliga- 
tion ; and exonerative falsehood, intended to liberate from an obli- 
gation really due.* 


CHAPTER V. 


OF THE PUNISHMENT APPLICABLE TO FALSEHOOD ARISING FROM RASHNESS, 


We have seen, that there is an intimate connexion between 
perception and judgment; a connexion so intimate, that it is 
often very difficult to distinguish between the sensation and the in- 
ference drawn from it. When a man speaks merely according to 
his pure and simple perceptions, he gives a direct testimony; if he 
goes further, if he proceeds on judgments deduced from his percep- 
tions, there is no longer the same security ; his testimony partakes 
of the nature of circumstantial evidence, and its proving powers 
will be greater or smaller, according as his judgment appears to be 
more or less sound, 

As there are cases, in which the connexion between the percep- 
tion and the inference drawn from it is of an intimate nature, so 
there are others, in which it is not; we can even conceive of them 
as separated by all imaginable degrees of difference. Don Quixote 
took the sails of a windmill for the arms of a giant; but judgment 
may be erroneous, without going the length of madness; and we 
may often be unable to conclude that the testimony is false, even 
when the conclusion, deduced from it by the witness, is more than 
suspicious, 

Falsehood arising from rashness occurs in the two following 
cases: 1. When the witness, setting out from a fact which has 
fallen under the observation of his senses, affirms the existence of 
some other principal fact, while his belief is founded on nothing 
but the connexion, which he imagines to exist between the acces- 


sory fact which he has seen, and the principal fact, which he knows 
only by inference. + 


a REREEEEeee ee 


* See the “ Treatise on Legislation,” yol. iii, p. 802, second edition. 
+ Book I. Cap, IX, § 3. 


{ For example, a surgeon affirms, on inspecting a wound, that it has been 


given with this or that instrument though it be afterwards proved that it was 
inflicted in a totally different manner, ~— 
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If the principal fact is proved to be false, the inference is proved 
to be false, and the testimony is false from rashness. 

Falsehood from rashness occurs, likewise, when the belief of the 
witness is founded on hearsay, and that hearsay turns out to be false. 

As the degrees of real or apparent connexion between different 
facts may be infinitely various, there may be many degrees of 
rashness. 

Why ought falsehood arising from rashness to be punishable in a 
Witness, when it produces the same effects as intentional lying ? 

Punishment is necessary, as an inducement to the witness to fix 
his attention on what is peculiarly his duty. If inattention, when 
not accompanied by positive falsehood, were beyond the reach of 
punishment, what would be easier than to throw off the burden of 
considerate reflection, and to give ourselves up to the carelessness so 
natural to man? We would be inattentive, whenever we had an 
interest to be so. A nurse, occupied with her own pleasures, might 
allow her suckling to die of hunger, and say, I did not think of it. It 
is necessary, then, to have a motive to make us think; and, in so 
important a matter as testimony, this motive can be nothing but 
the fear of legal punishment. 

It is very important to observe, however, that rashness is far from 
producing the same alarm as intentional falsehood. Further, it 
does not require so strong a menace to recall a thoughtless man to 
the duty of paying attention to his testimony, as is necessary to ter- 
rify an intentional liar. These are two powerful reasons for reduc- 
ing the punishment; and, in many cases, a reprimand by the judge 
will be sufficient. 


CHAPTER VI. 


REASONS WILY THE WORDS ‘ FALSE TESTIMONY ’ SHOULD BE SUBSTITUTED 
FOR PERJURY. 


Fatse testimony has received, in common usage, the appella- 
tion of perjury. The first of these terms is the proper name of the 
offence; the second has been substituted for it, in consequence of a 
factitious connexion between the act of deposing, and the previous 
ceremony of the oath. 

I say a factitious connexion; for the evil exists, exists in all 
its force, independently of the oath; false testimony ought to 
be punished, even when no oath has been taken. To punish Paul 
for a false testimony, which has cost Peter his life, it is no more 
necessary that he should have taken an oath to tell the truth, than 
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it would be necessary that he should previously have taken an oath 
not to commit assassination, before he could be punished for a direct 
murder. 

But in the practice of the greater number of courts, judicial 
falsehood is punished, only when, by this casual addition, it has 
been converted into perjury. 

This has produced three injurious results. 

1. The idea of the offence being transferred to the perjury, sim 
ple lying has come to be regarded as a less heinous offence, and no 
punishment has been affixed to it: this is a sort of virtual permis- 
sion of false testimony.* 

2. A false scale has given a false measure. The ceremony, 
which constitutes perjury, being the same in all cases, its profana- 
tion by alie has always been considered as the same offence—a very 
exaggerated notion. ‘The evil resulting from false testimony may 
vary infinitely; the punishment therefore ought equally to vary, 
that it may be proportioned to the offence. 

3. Another accidental and unforescen effect has resulted from 
it. Before a man can be punished for perjury, he must have con- 
sented to the oath; but sects have arisen, which, from religious 
motives, refuse to take an oath: to compel them would be persecu- 
tion; to punish them for lying, just as if the oath had been taken, 
would be perfectly reasonable; but it would derogate from custom, 
that ordinary substitute for reason. What is done? There are 
tribunals, which, in criminal matters, do not admit them as wit- 
nesses. The public is deprived of the benefit of their testimony ; 
they themselves are deprived of the protection of the law, and left 
exposed to injuries; for, to the protection of justice, a condition is 
attached, which conscience does not allow them to fulfil. 


CHAPTER VII. 


OF SHAME. 


Tnx natural feeling of shame acts as a security for the truth of 
testimony, when the witness has reason to apprehend, that the con- 
tempt of an individual, or a class of individuals, will be the conse- 
quence of any falsehood on his part. 


by 
’ p , a the d n 


+ The French penal code has wisely established a gradation of punishments, 


oa to the seriousness of the evil that may arise from the false testi- 
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In one respect, shame has an advantage over legal punishment. 
The latter is applicable only to very marked transgressions, and 
requires forms of procedure, which leave the guilty the hope of 
escape; shame is applicable to every degree of transgression, to 
evasions, to silence, to the whole conduct of the witness. Shame is 
an immediate punishment; it begins with the offence itsclf. 

This punishment, however, implies a fund of moral sensibility, a 
degree of probity, on the part of the witness. Nemo dignitati per- 
dite parcit. Justice is often obliged to use as witnesses a great 
number of persons, on whom shame would have very little hold. 
If the witnesses come from some distant district, if they are not sur- 
rounded by persons of their acquaintance, in cases where they have 
any interest in lying, the restraint of shame will be altogether in- 
sufficient. 

Shame, however, has a powerful influence on the most numerous 
class, on all those who are not depraved. ‘There have been tribu- 
nals, in which there was no oath, no legal punishment, in which 
honour was the only security of testimony. 

Such were the Danish tribunals, known under the name of 
Bureaux de Conciliation: they obtained such general credit, that 
more causes were brought before them, than before all the regular 
tribunals together. 

The feeling of shame depends much on the presence of the par- 
ties. One dreads the motion, the gesture, the look, the exclama- 
tion of truth, which is ready to proclaim the falsehood. It was to 
this mode of taking the testimony viva voce, in presence of the par- 
ties, that the Danish Bureaus de Conciliation were principally in- 
debted for their success. But, to give this motive all the strength 
of which it is capable, there must be publicity. Of that we shall 
have to speak immediately. 


CHAPTER VIII. 


OF THE EXAMINATION. 


Tx more evident the importance of this operation is, the less 
necessary does it seem to be to demonstrate it. Why then take up 
such a task? The reason will appear but too manifest, when we 

ass in review the numeroustcases, in which judicial practice has 
excluded this means of security.* 
Its utility is evident in the case of a defendant of bad faith; but 
Sil i A gt TEL OO ae eee 
* This applies particularly to various cases in English procedure. 
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as that may be the case in every individual cause, it is the one 
which demands most attention. 

Above all, examination is necessary to make testimony complete. 
The fear of punishment and shame exercises its influence on wit- 
nesses rather by preventing them from telling falsehoods, than by 
inducing them to tel! every thing. Punishment can reach a lie, 
but it cannot reach real or pretended forgetfulness. A man is 
judged by what he has said; it would be difficult to judge him by 
what he has omitted ; to do so, it would be necessary to ascertain, 
that the witness had received such and such perceptions, had pre- 
served them in his memory, that they occurred to his mind, and 
that he knew their importance. 

It is by examination, and by it alone, that a witness of bad faith 
can be driven successively from all his positions. 

If an answer be true, it serves as direct testimony ; if it be false, 
it is exposed to contradiction from within and from without: and, 
as soon as the falsehood is detected, it operates as a proof of cha- 
racter and disposition, and consequently as circumstantial evidence. 

If silence, mere silence, be the result, it still operates as circum- 
stantial evidence. 

If the testimony be indistinct, frivolous, unintelligible, this con- 
fusion is equivalent to silence, unless it manifestly proceeds from 
weakness of mind. 

There is no imaginable case, in which the power of examination 
can be absolutely indifferent; not even where the witness is most 
veracious, circumspect, and enlightened; not even where he has a 
most direct interest in the cause. Examination is still necessary to 
bring out circumstances, the importance of which escaped him; 
and his own intelligence requires to be aided by that of a skilful 
examiner, 

In a word, without examination, every person interested in the 
discovery of a truth is entirely at the mercy of the witness. 

Can it be belicved, that there are systems of procedure in which 
testimony not fortified by this guarantee, is received, while the 
same testimony, given by the same individual, would be rejected, if 
he were present to answer ? Assuredly such forms of procedure 
te om in view something very different from the discovery of 
the truth. 


Section l.— Exceptions. 


If the fidelity of the testimony were the only object to be attended 
to, in no case would it be necessary to depart from the method of 
actual examination ; but, in several cases, there would be a prepon. 
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derance of dangers and inconveniences, it cannot be made a general 
rule. 

1. The delay required for examination, might sometimes occasion 
irreparable loss ; when it is necessary, for example, to prevent the 
flight of a defendant from the country, the exportation of property 
in his possession, the abduction of a woman with criminal intent, 
the destruction of valuables by clandestine or violent proceedings. 

2. There are other cases, in which the advantage would be more 
than counterbalanced by vexations and expense: for example, to 
take an extreme case, if the court, which is to decide, sits in London 
or Paris, and the witness is in India. 

But there ought to be conditions attached to this exemption from 
examination; instead of being absolute, it ought only to be sus- 
pensive. When the inconvenience ceases, the examination should 
take place, at the request of the party interested, or of the judge 
himself. 

In this case, the witness, who gives his testimony uninterrogated, 
ought to be duly advertised, that he is still liable to a subsequent ex- 
amination ; and this notice should be printed in the margin of the 
official paper, in which he transmits his written testimony. 


Section I.— Who ought to be subject to examination. 


Every person, whose testimony is received, ought to be subjected 
to be examined on that testimony; and the reasons, which prove 
the propriety of this measure, in the case of external witnesses, ap- 
ply with equal force to the parties themselves. 

Official testimony * furnishes a case, in which the necessity of 

examination, in so far as security against falsehood is concerned, is 
generally at its minimum, while the concomitant inconveniences 
might be at their maximum. 

But, unless an official situation purifies an individual from all the 
moral and intellectual infirmities to which human nature is liable, 
the exemption from this obligation, founded on the holding of a 
public office, ought never to be unconditional or definitive, nor 
should it be allowed in cases involving a severe punishment. 


* The testimony of persons in public authority, heads of departments, gene- 


rals, ministers, &c. 

+ Inthe projet ofa military law proposed to the representative council of one 
of the Swiss cantons, officers were exempted from appearing before the court 
against soldiers whom they accused, eyen in the most serious cases, and their 
charge was to be received in writing. But as soon as it was pointed out how 
defeotive this sort of testimony would be, and how inferior the evidence result- 
ing from it, the article was immediately rejected. It would have constituted 
a privilege equally odious and dangerous. 

F 
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CHAPTER IX. 


RECORD OF THE DEPOSITIONS. 


Ovcur the depositions to be taken in writing? In this Chapter 
I propose to prove, that the practice is a most useful one; but it 
will be seen, in the following Book, that it ought not to be made an 
absolute rule, and should be applied only to the most important and 
least numerous class of cases. 

The depositions of a single witness, or of a small number of wit- 
nesses, may remain clear and distinct in the mind of the judge; but 
if the depositions be more numerous, if the facts be complicated 
and contradictory, it is to be feared that they will form only a con- 
fused and obscure mass, unless they be reduced into writing. ‘The 
substance of things often depends on words; and if an essential word 
be forgotten, or become a matter of doubt, or dispute, on what shall 
the decision be founded? Every thing depends, at first, indeed, on 
the testimony itself, but afterwards, on the permanence which 
is given to it. If the evidence has not been fixed by writing, it 
becomes at every moment more liable to be changed, or to be 
lost; though accurate and complete as originally given, it soon 
ceases to be so. 

The utility of this instrument is not confined to the preservation 
of the testimony; it has a salutary influence on the mind of the 
witness; he becomes more scrupulous in his deposition, when he 
knows, that nothing will be perverted or lost; and if sucha precau- 
tion be good, even in the case of an honest witness, it may be said 
to be necessary with a witness of bad faith, or even with one who 
is merely partial Passing words do not give a sufficient hold of 
the false witness; or, at least, they leave him to many chances of 
impunity. 

Written testimony furnishes, likewise, a strong security against 
the errors or prevarications of judges. If nothing is permanent, if 
all passes away in words, of what avail can be the remonstrances 
of the losing party ? Of what effect will his complaints be, to 
counterbalance the assertions of a public character, whom power 
and authority invest with a factitious credit, independent of any 
personal merit? But written depositions are a restraint on favour 
and enmity. 

This security is not less precious to the upright judge. If public 
ics Hi, io nis Ges soo Ee 

’ > orded testimonies, the means of re- 
pelling falsehood, and of dissipating error, 
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The utility of written depositions is particularly manifest in re- 
lation to appeals. 

If it were necessary, in every case, to begin with hearing all the 
Witnesses over again, how often may the evidence be lost by the 
death, the absence, or the flight of one witness or another! How 
much expense and loss of time, how many vexations and incon- 
veniences are inseparable from the second production of the evi- 
dence! 

Let us not forget a collateral advantage, which results from the 
permanence of depositions. The testimony given in one cause, 
may prepare means of evidence for other causes; and, what is still 
better, a fact well established in one suit, may have the effect of 
preventing other suits. The depositions always form a magazine 
of materials useful for comparison and reference. 

If, from these general observations, we turn to their practical 
application, we shall find, that, in trial by jury, as established in 
England, there necessarily are no written depositions. The judge 
takes notes for his own use, to guide him in his charge to the jury ; 
but in regard to the jurors themselves, there is no necessity for any 
permanent record of the depositions on which their verdict is 
founded. A century and a half ago they were responsible for their 
verdict, and there are several instances of rigorous prosecutions ; 
but the principle is now established, that they are exempt from all 
responsibility. 

Under the forms of proceding which the canon law introduced 
into Europe, to write down the depositions was a matter of neces- 
sity. The judge A., who took the evidence, did not decide on the 
case. The judge B., who decided, had not heard one of the wit- 
nesses. He decided only on written depositions. 


CHAPTER. X. 
OF PUBLICITY. 


Pusticity is the most effectual safeguard of testimony, and of 
the decisions depending on it; it is the soul of justice ; it ought to 
be extended to every part of the procedure, and to all causes, with 
the exception of a few, which will be noticed in the following 
chapter. 

1. In regard to the witnesses, the publicity of the examination 
awakens all the mental faculties which should concur to produce a 
faithful statement; particularly attention, so necessary to recollec« 
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tion. The solemnity of the scene puts them on their guard against 
thoughtlessness or indolence. There may be some, who are agi- 
tated from natural timidity; but this dispesition, which is never 
mistaken, acts only during the first moments, and betrays nothing 
unfavourable to the truth. 

2. But the great influence of publicity is exercised on the ve- 
racity of the witness. Falsehood may be bold in a secret exami- 
nation; it is difficult for it to be so in public; it is even extremely 
improbable, with any but the utterly depraved. When every eye 
is fixed upon a witness, he is disconcerted, if he has formed a plan 
of imposture ; he feels, that the untruth, which he is about to state, 
may find a contradiction in every one who hears him. A coun- 
tenance which he knows, and a thousand others which he does not 
know, disturb him equally; and he imagines, in spite of himself, 
that the truth, which he is seeking to suppress, will come forth 
from the very bosom of the auditory, and expose him to all the 
dangers of false testimony; he feels, at least, that there is one 
punishment from which he cannot escape—shame in the presence 
of a crowd of spectators. It is true, that, if he belong to a mean 
class, his very meanness saves him from shame; but witnesses of this 
class are not the most numerous, and one is naturally on his guard 
against their testimony.* 

3. Publicity has another general advantage. A greater degree 
of interest in this or that cause being excited, various means of 
proof may be brought to light, which would have remained buried, 
if nothing had been known about the transaction. Nay, it has 
often happened, that individuals of the audience, who were ac- 
guainted with some fact relative to the depositions, have given 
useful information to the judge. This is not always done directly ; 
the individual speaks to those about him; he is fond of appearing 
to know something; and in the small circle there is always some 
officious person to be found, who informs the judge of what he has 
just heard, and brings cut an unexpected deposition, 

4. The publicity of the proceedings may have another very salu- 
tary effect—by creating a public spirit in relation to testimony, and 
ee ne gd 


* Besides, in this class, meanness of condition and ignora 

With the exception of a few individuals, endowed with a Janet tt 
sagacity altogether uncommon, these men are in no condition to contend with 
advocates and judges of even moderate ability. They have no different readings 
to the lesson, which the suborner has taught them. Frequently, in order to 
extort the truth from them, or at least to confound them, nothing more is ne- 
cessary, than to place the thing before them in another light, or to put an un- 
foreseen question. We are convinced, that the publicity of proceedings dis- 
courages suborners. They must be afraid to expose their man to so many 
Spectators, so many attacks, so many powerful moral impressions.—Rossi, 
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forming the education of individuals on this essential point. Dis- 
cussions on judicial matters then enter into the course of ordinary 
ideas ; and the public becomes accustomed to take a deeper interest 
in their result. The nature and rules of testimony, the different 
species of evidence, and their different degrees of proving power, 
become much better known, even in ranks of life where we would 
least expect to find them.* 

The effects of publicity are at their mazimem of importance, 
when considered in relation to the judges; whether as insuripg 
their integrity, or as producing public confidence in their judg- 
ments. 

It is necessary, as an excitement to them, in a path full of painful 
duties, requiring every faculty of intelligence, and the greatest 
mental activity, in which every day of relaxation is a triumph for 
injustice, and a prolongation of suffering to the innocent. 

It is necessary, as a restraint upon them in the exercise of a 
power so liable to abuse. They have defects and vices, which must 
be guarded against. The defects belong to the character, and pub- 
licity does not change them; but a judge will be much more 
cautious of giving himself up, before a numerous audience, to im- 
patience or ill-humour—to that despotic conduct, which intimidates 
counsel and witnesses—to those partial views, which flatter one of 
the parties and humble the others. Under the eyes of the public, 
he will form himself to act with dignity without haughtiness, and 
to follow a system of equality without meanncss. But whatever 
may be the effect of publicity on the external behaviour of the 
judge, it cannot but have a salutary effect on the justice of the de- 
cisions. There is a continual appeal from his tribunal to that of 
public opinion. The spectators are so many witnesses, interested in 
watching all his proceedings, and weighing all his words. How 
can he escape these suspicious and vigilant observers ? How can he 
venture on tergiversation in an open path, where all his steps are 
counted ? Even though he should have injustice in his heart, he 
would be just in spite of himself, in a situation where he can do 
nothing without furnishing proofs against himself. 

What could be substituted for publicity? Appeals, and rigorous 
laws against partiality in judges? They are necessary, no doubt; 
but consult experience: every where these means have been 
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* In England, I have often heard men of this class discuss the decisions of 
courts of justice, distinguishing between direct, and real and circumstantial 
evidence, and displaying a degree of knowledge on these points, which is not 
to be found in the upper ranks of society, in countries where the courts are not 


open to the public, 
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lavishly applied, and every where with little effect. What is the 
use of these appeals and punishments ? They are merely a notice 
given to the inferior judge to stand on good terms with the superior 
judge. Now, the way to stand on good terms with him is, not to 
administer justice well, but to administer it in the manner most 
agreeable to him. Political complaisance becomes the first of vir- 
tues. But the only way to stand on good terms with the public is, 
to administer justice well; the suffrage of the nation is to be pur- 
chased at no other price. 

The esprit de corps will always render the punishment of a col- 
league painful to his superior. The public have a natural sympathy 
with the oppressed: but men in place are of another species, and, in 
spite of personal enmities, have always asympathy with one another, 
whenever the maintenance of their authority is in question. 

Besides, what end does it serve to appeal from a jndge who may 
be partial in secret, to another judge who may be partial in the 
same way? Make the proceedings of the first public, and you do 
not require the second ; leave the proceedings of the second secret, 
and he gives you little more security than the first. 

And what is it, that, in an appeal, is carried before a higher court? 
After all, it is only the skeleton of the proceedings. The soul of 
the inquiry is to be found only in the sittings, where the witnesses 
and parties appear; it is there, that the inflexions of the voice dis- 
close the sentiments of the heart, and the movements of the coun- 
tenance paint the state of the soul. The audience is the true court 
of appeal, in which the decisions of the tribunal are judged and esti- 
mated according to their real worth. What a higher court could 
never do but imperfectly, and with much waste of time and ex- 
pense, is performed by this great committee of the public without 
delay, without expense, and with incorruptible integrity ; for the 
integrity of the people, which springs from their interest, presents 
the strongest of all securities. 

Or shall the eye of the sovereign take the place of that of the 
public? This is just to ask, whether the prince could find leisure 
to review every process. I say nothing of court interest—of the 
danger of partial favour—of the improbability of a minister, who 
has appointed a bad judge, avowing the error of his choice, by in- 
flicting a disgrace, which would rebound upon himself. Who shall 
keep the keepers? is a question that perpetually recurs, till you trust 
to the nation itself. 

In the last century, we saw Frederick of Prussia, and Catherine 
of Russia, apply themselves, with the most laudable zeal, to reform 
the courts of justice, to banish venality, to superintend the judges, 
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to demand an account of all matters of importance, and to punish 
manifest partialities. Their vigilance produced little effect; their 
good intentions were disappointed; nay, their interposition itself 
Was not without inconvenience: Why? Because they did not admit 
publicity into their courts; and without it, all imaginable precau- 
tions are but cobwebs. 

\f publicity be necessary to insure the integrity of the judge, it 
is no less so as a foundation for public confidence. Let us suppose, 
in opposition to all probability, that secret justice were always well 
administered; what would be gained? Almost nothing. There 
would be integrity in the hearts of the judges, but injustice would 
be painted on their foreheads. How could the public give the title 
of just, to men following a line of conduct, by which injustice alone 
can gain, and integrity can only lose ? 

The principal use of real justice is to produce apparent justice. 
Now, on our present supposition, we should have only real justice, 
whose utility is limited ; we should be without apparent justice, the 
utility of which is universal. The root would be in the earth, but 
no fruit would come forth. The scholastic maxim, De non appa- 
rentibus, et de non ewistentibus eadem est ratio, would, in this case, be 
fully verified. 

Facts are in complete accordance with these principles. Tribu- 
nals have always been odious in proportion to their secrecy. The 
Fehm Gericht, the Inquisition, the Council of Ten, blighted the go- 
vernments which adopted them. Perhaps a hundred times more 
crimes have been imputed to them, than they really committed ; 
but the partizans of secrecy are the only persons, who can have no 
right to complain of the calumny. However rigorously they may 
be judged, it is impossible to be unjust towards them. Observe their 
own maxims. When they have before them an accused person, 
who labours to conceal his proceedings—a litigant, who wishes to 
put a deed clandestinely out of the way—or a witness, who is un- 
willing to answer; they never fail to deduce from such circum- 
stances, consequences very disadvantageous to him. Innocence and 
mystery never go together; the man, who seeks concealment, is 
more than half convicted. This is the principle on which they act. 
Why not use it against themselves? Does not their conduct pre- 
sent the same symptoms of guilt? If they were innocent, would 
they be afraid to appear so? If they have nothing to fear from the 
public eye, why wrap themselves up in darkness? Why convert 
the temple of justice into a cavern as secret as a den of robbers? 
If they meet with undeserved reproaches, what right have they to 
complain ? Is it not always in their power to put a stop to them? 
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L can scarcely conceive, that judges should be found, who, in the 
exercise of such rigorous functions as the judicial are, can voluntarily 
deprive themselves of the mighty support of public opinion ; I can 
scarcely conceive, how they can dare to use such language as this: 
“ Trust blindly to my integrity ; Iam above the reach of tempta- 
tion, or error, or weakness ; I am my own security; repose im- 
plicit faith in my more than human virtues.” The true honour of 
a judge consists in never demanding a confidence like this, in re- 
fusing it even when it is offered to him, in putting himself above 
suspicion, by cutting off every cause of suspicion, in placing his 
virtue and his conscience under the care of the public voice. 

How is secrecy in judicial proceedings justified ? The only spe- 
cious defences of it, which I have found, are in a work published 
in France by M. Boucher d’Arcis. The following is the amount of 
his objections. 

1. “ Public procedure gives up to public contempt a man who 
may be unjustly accused.” This may happen, where the charge 
relates to immoralities of a certain kind; but the danger is easily 
obviated, by an exception to the general rule, In all other cases, as 
soon as the injustice of the accusation is demonstrated, the accused 
meets with nothing but compassion and respect. 

2. “ Miscreants are enabled to make common cause, to rescue 
the guilty from the hands of justice.” This event, improbable as it 
is, cannot be prevented by secrecy of procedure. If the conspira- 
tors endeavour to carry off their accomplice, it must be attempted, 
either between the place of arrest and his prison, or between his 
prison and the court where he is tried. But in court the judge is 
too well supported, to have any such attempt to fear. There has 
been no example of it, even in England, where the courts are not 
allowed to draw an armed force around them. 

3. “ Publicity gives notice to the accomplices of the culprit, and 
thus furnishes the means of escape.” Have they not received 
this notice already by the arrest, and consequent disappearance of 
their comrade? Moreover, however much we may suppose the 
courts to be frequented, it is not to be presumed that they will be 
much haunted by malefactors or their friends. A court of justice 
is not the place, where such persons feel at their ease; the ideas, 
which every thing about it awakens, have more terror than attrac- 
tion for them.* 


* Another fear entertained is, that accomplices, learning from the publicity of 
proceedings the course of the discussion, and the means of proof, would not 
po olde piso serve . evidence, but would rescue the culprit him- 

elf from the hands of justice, by a lying tale, cunningly put toget d 
stated to the court in the form of testimony, iad “fia 
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4. “ An accused robber might make use of the publicity of the 
examination, to point out to his accomplices where they would find 
the stolen goods, or other things, which could be used as evidence.” 

This is to suppose, that the accomplices will be present in 
court of their own accord, although they know that the accused 
may have an interest in betraying them, and that various cireum- 
stances, occurring in the proceedings, may lead to their detection. 

This is to suppose, that a man, strictly guarded, would find means 
of holding a secret conversation, or of communicating by signs, 
with his accomplices. 

In fine, if he speaks to them openly, this is to suppose, that he 
will acknowledge himself guilty for the chance of saving them. 
This kind of heroism may be found among malefactors; but it is 
too rare to form any solid objection. 

5. * Publicity may keep back many persons, who would other- 
wise come forward as witnesses.” I answer, if they are kept back 
by the fear of appearing in public in an odious character, this fear 
ought to be much stronger against giving evidence secretly, which 


would make them much more liable to calumny. If they are kept 
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I take it, that only romance writers can derive any benefit from this idea ; 
it is excellent for bringing about an unexpected alteration in the situation of 
their characters. I do not say, that the thing is absolutely impossible; nay, 
I have heard a very amusing story of this sort, which was said to have hap- 
pened in England. i 

But these cases are so rare; it is so difficult to produce the desired effect ; 
the court has so many means of discovering the plot and the lie; the accom- 
plices, in making the attempt, expose themselyes to so many dangers and 
mischances ; that, to set apprehensions of this sort against publicity, is just 
to invoke an ¢ternal night, because now and then a coup-de-soleil injures our 
health. 

Moreover, all the means of defence, which the friends and accomplices of the 
accused may thus prepare, generally end in negative evidence, or, at most, in an 
alibi. Now, all, who have any acquaintance with judicial practice, know, how 
difficult it is for the friends of the accused to make out any satisfactory proof 
of this sort, without exciting against themselves very strong suspicions and 
very embarrassing conjectures. Publicity increases this danger, or at least 
the fear of this danger; for how can the witness be sure, that, among the nu- 
merous spectators, there are not men ready to confound him ; men, who, on 
hearing a lie told, however little they may wish to appear in a court of jus- 
tice, cannot help making the remark to their neighbours, these again to others, 
till the report naturally reaches the ear of the magistrate? 

“Those, who are willing to hazard an alibi on false evidence, find a hundred 
times more favour and encouragement in secret, than in public proceedings. 

I shall conclude with an observation, which appears to me equally true and 
striking. All these exaggerated fears, which are thus set against publicity, 
tend merely to prove, that a guilty person may possibly escape from justice. 
Let us grant, that there may be something in these fears; but are we to make 
no account of the hundreds of innocent persons, who have perished through 
secret procedure, by the sword of blind injustice, or frightful torture? Can we 
hesitate between the danger of an impunity, which can rarely happen, and that 
of judicial assassinations, which may frequently happen? This single obser- 
vation contains the whole history of secret procedure, We see at once where 
it originated, and by whom it is defended,—Rossi, 
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back by fear of the accomplices and friends of the accused, this fear 
ought to operate equally against giving evidence’secretly ; since all 
the witnesses are known by being confronted with the accused. 
Such witnesses, as are intimidated by publicity, are precisely 
those, whom it would be most dangerous to hear; those, who, if 
secretly examined, would be tempted to prevaricate, and who are 
afraid that their prevarication could not bear the light of day.* 


Se aa 


* This is by far the most serious of the objections against the pony of 
judicial proceedings. It is urged under different points of view. Besides a 
of the accomplices, and friends of the accused, and the fear of te ae in 
public in an odious character, it founds itself on the repugnance whic gered 
persons feel to appear, in any way whatever, before an assembly; on the fear 
of being expesed to the captious questions, the sarcasms, even the iny ectives 
of the counsel; finally, on the inconyenience of attending proceedings, which 
sometimes last several days, while the witness recelves but a very moderate 
indemnity, no way proportioned to the injury which his own affairs may be 
sustaining in the mean time. : ts i 

To judge by these real or pretended fears of the enemies of publicity, one 
would believe that, in public proceedings, there is almost always a want of 
witnesses, and that nine-tenths of the accused are acquitted for want of evi- 
dence. Yet how does it happen, that we see criminal trials every day, in 
which there are ten, twenty, thirty, forty, even a hundred witnesses? : 

The simple peasant, the timid girl, the common man, pay the tribute which 
they owe to public justice, by giving their testimony equally with the man of 
business, or the man of letters, the merchant, or the landed proprietor. I shall 
not cite the example of England ; every Englishman, I believe, will consider 
the objection mere silliness. In that country, true public spirit, which is a 
feeling different from national pride, is not to be created; it has Jong existed, 
These fears would be more plausible in countries, where judicial publicity is 
an institution more er less recent. 

Yet, is there any want of witnesses in France, in Pelgium, in Geneva? Was 
there any want of them in Italy, when she enjoyed the benefits of publicity ? 
The institution was entirely new ; nevertheless, whenever I have been present in 
court, as counsel or as a spectator, instead of observing any scarcity of wit- 
nesses, I have often remarked a useless superabundance of them ; a defect, 
which will continue on the Continent, till presidents and public prosecu- 
tors shall have acquired a long-formed habit, a traditional experience, so to 
speak, in this mode of proceeding. The many useless parts of our public 
procedure, equally wearisome and expensive—that tedious groping about, 
which throws a crowd of citizens into confusion without any reason, and has no 
other result, than to make the question be lost sight of—are owing to the re- 
mains of that inquisitorial spirit, at once blind and persecuting, which, till 
lately, reigned in the tribunals. 

In point of fact then, there is no want of witnesses. Why should there be 
any want of them? 

From fear of the accomplices and friends of the accused? This fear is really 
stronger in evidence given secretly ; for the presence of the public, above all, 
in the more heinous crimes, encourages the witness, and promises him, as it 
were, a protector in every spectator. A culprit, who revenged himself, 
would be exposed to a thousand means of detection; because every one 
would know, that he had a motive for committing the crime against the wit- 
ness; on the first rumour of the latter having sustained injury, every eye and 
every suspicion would be turned towards the former culprit or his comrades. 
If, in the secret procedure, the name of the witness is to be concealed from the 
accused, the practice of confronting must likewise be suppressed, and the ac- 
cused must be denied a defender or counsel to examine the proceedings. Even 
at the present day there are examples of this ; and perhaps a secret wish to imi- 
tate them may be at the bottom of the hostility to publicity of procedure. But, 
so long as confronting is in use, and adyocates are allowed, it is certain that a 
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6. “There is a risk of weakening the respect due to the decisions 
of justice, by submitting them to public opinion; a tribunal in 


witness, capable of being terrified, will be equally, or even more so, in a secret 
than in a public investigation. Assuredly, witnesses may be, and have been, 
terrified by the rank or bad character of the accused. Such witnesses may not 
tell all; but do we not forget, that they may likewise tell more than they know? 
«Tf I was sure he would be condemned to death, I would speak out.” Wit- 
nesses have often used this language. Do you believe that such a man, when 
he once begins to speak, will state nothing but exactly what he knows? He 
will calumniate from pusillanimity. If he does not invent facts, he aggravates 
them ; if a question is put to him containing the slightest possible hint, the 
affirmative is forthwith ready on his lips. He has no intention to do injury, 
but a desire to secure himself; he scarcely thinks he is doing wrong. ‘‘ He 
is a miscreant detested by every body; what a blessing to rid the country of 
him!” This is the form of the bargain, which he makes with his conscience. 
Place this man ¢é¢e-d-téte with an examining judge, who smiles upon and en- 
courages him, and he will have all the impudence of confident cowardice. A 
public proceeding is necessary to keep him to the line of truth and justice ; 
or, at least, if he departs from it, to furnish the means of judging, how far he 
has gone astray, by his appearance, his voice, his countenance, his gestures, 
all those various indications which cannot be described on paper. “ But in 
public he will not tell al] ;” and though he should not, is the failure of a pro- 
secution by a witness keeping back the truth to balance the danger of his 
telling what is false? 

_Lrom the fear of appearing in public in an odious character? Take from the admi- 
nistration of justice what is really odious init, and this epithet will never once 
enter the mind of any man, who is called on to fill the part ofa witness. These 
objections always run in the same faulty circle. You create the evil, and then 
complain of its influence; you give justice the most revolting forms, and are 
astonished that the citizens have a dislike to serve her. In certain countries, 
I have known the people do all they could, at least by giving information, to 
enable men to escape from the officers who were to arrest them. It was natu- 
ral; the officers themselves were looked upon as merely satellites or brigands. 
The same countries have felt the effects of this opinion in the difficulty of pro- 
curing for the gendarmerie the consideration which that class deserved. In a 
word, form public spirit, instead of destroying it, and you will find it, in all 
circumstances, in all the citizens, and in witnesses among others. But with- 
out publicity, public spirit will always be a phrase without meaning ; for no- 
body likes what he does not know, or what he only knows well enough to 
suspect it. 

From the dislike of many persons to come before the public? Every school-master 
knows, that this is a matter of habit. Is it surprising, that men, who have been 
governed as if they were inhabitants of a cloister, should have learned to fear 
the public? They have been trained to all the paces of servility and fear, and 
then are accused of being servile and timid. The arguments, which govern- 
ments oppose to all demands for improvement, would be ridiculous, if they 
were not revolting. 

Perhaps the backwardness of the other sex may be insisted on, and facts 
may be cited: I know some myself: but, 1. The number of women used as 
witnesses, is not to be compared with that of men ; although, in certain pecu- 
liar causes, it may be greater. wu. This repugnance to appear publicly in 
court, does not exist among women of the lower orders, who are most liable 
to be called as witnesses; on the contrary, and I can appeal for the truth of 
it to upright practitioners, these women are better witnesses than the men. It 
would be useless to inquire, why itis so; butitis a fact, that, when once 
encouraged alittle, they speak with greater freedom and facility, and serve the 
ends of justice better than males of the same class. On this point, I can appeal 
to the presidents and judges, still more than to the counsel. 111. In regard to 
ladies, I acknowledge that their repugnance is real and strong. But, on the one 
hand, it seldom happens, that a female of this class is called as a witness: and, 
on the other, it is certain, that they have an equal repugnance to appear before & 
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every respect incompetent by its ignorance, its prejudices, and its 
caprices. Give us,” say the judges, * an enlightened public; we 


court, oreven a judge, with closed doors. Counsel, who have been engaged 
in cases of divorce, can attest this. I suspect, it 1s not any fear of edie 
and stating their evidence in public, but a very different reason, that pene e 
bottom of their repugnance, to come forward as witnesses. Their senstbi ity, 
cquisi i 1 the decorum of society, terrifies them 
rendered exquisite by education and t J : 
with the idea, that a word uttered by them may destroy a man and roin @ 
family. Society, justice, law, every thing, in any way, abstract, vanishes from 
their eyes ; they see only a disconsolate wile, a despairing mother, a family in 
mourning, and a man on the scaffold. It is the fear of doing injury, that para- 
lyzes them; now this fear exists in both modes of proceeding; it ought even 
to be stronger in the shade and mystery of secret procedure. In public, if the 
presiding judge pays all the attentions due to their education ; if the solem- 
nity and forms of proceeding tell them at the same time, that the accused is 
not defenceless, that in giving their testimony they are only paying a tribute 
which society demands, and that every one of the spectators may be the victim 
of a miscreant who escapes from justice; they will both feel more confident, 
and will be more struck with the duty of disclosing every thing, than if they 
were cailed to depose before a man wearing the appearance of prosecuting 
another for his own pleasure. / 2 

From the fear of being exposed to the captious questions, the sarcasms, the invectives 
of counsel? It must be acknowledged, that such excesses on the part of counsel 
are not without example. Far be from me any wish to restrain the freedom, 
the full and entire freedom of pleading. Before 1 left the bar, I made ample 
use of this liberty myself, and deemed it a duty to expose the bad faith, the real 
contradictions, the plain immorality, the interested views of a witness, who 
dared to profane the sanctuary of justice by falsehood, perfidious concealment, 
or yoluntary forgetfulness. But, as defence is lawful, so attack is unjust, and 
beneath the dignity of an advocate. If there be no means of contradicting 
a deposition, every thing is tried to heap ridicule on the honest citizen, who 
has been discharging a sacred duty. If facts cannot be overturned, an attempt 
is made to destroy the reputation of the witness by bold conjectures and vague 
suspicions. Talent and eloquence are prostituted to save the guilty, at the ex- 
pense of a man of probity and truth. To save the guilty, doI say! Is it not 
most frequently to acquire a temporary celebrity ? 

But a few abuses do not prove any thing against publicity. A witness, 
unjustly attacked by a counsel, will find at once a still abler counsel, and an 
impartial judge, in the public which has heard his deposition. If his deposi- 
tion has been taken in secret, and the imputations thrown out against hin by 
the advocate reach the public, how can he refute them! 

Moreover, these abuses will disappear altogether, whenever judges, feeling 
all the importance of their duties, shall be just without harshness, and firm 
without hostility. If, acting like despots, rather than judges, they cramp the 
true defence ; if, when explaining the state of the accusation, they forget their 
own dignity, indulge in virulent language, throw suspicion on those whom they 
do not venture to accuse, make attempts at ridicule, and even degrade them- 
selves so far as to set up for wits: what can be expected from the counsel? An 
advocate, who imitates them, is not, indeed, justifiable; but he is excusable. 
The fault lies entirely with those, who could put a stop to these disorders in a 
moment, but who are better pleased to cile them as arguments against the 
most useful and salutary institutions. 

From the inconvenience of attending long discussions, for which the witness receives 
only a very moderate indemnity, not at all proportioned to the loss which he may sustain? 
I answer, 1. In proportion as public spirit is formed and developed by pub- 
licity, this objection will lose its force in the minds of the citizens. 1. In 
proportion as our magistrates become more expert in the art of public proce- 
dure, long discussions will become rarer, and those cases, in which a witness, 
after being examined, must remain till the conclusion of the trial, will be still 
rarer. 111, The objection bears only on a small number of witnesses ; mer- 
ghants, for example; for the compensation is sufficient for persons of the lower 
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do not fear its inspection; we decline the judgment only of a blind 
and passionate multitude, which wishes to give, rather than to re- 
ceive the law.” 

I acknowledge, that the fact, on which this objection rests, is but 
too true in most countries. The portion of the public, capable of 
judging, is very small in comparison with that which is not; but 
the practical consequence, to be drawn from the fact, is just the re- 
verse. The public is not sufficiently enlightened to reason justly ; 
therefore, every thing must be kept from its knowledge, which 
would enable it to judge better. Its want of capacity is made to 
justify contempt; and this contempt again is employed to per- 
petuate the want of capacity. Such is the circle, in which we go 
round; a circle equally faulty in logic and in morals. This is to 
act with a nation as the unprincipled guardian did, who, wishing 
to mount the throne of his ward, put out his eyes, that his blindness 
might furnish a legal reason for excluding him. 

The fear of false judgments, on the part of the public, does not 
even lead to the conclusion deduced from it. This popular tribunal, 
however incapable of judging, does judge. To try to prevent it 
from judging, is to attempt an impossibility; but it is possible to 
prevent it from judging rightly ; and every thing, which keeps it 
in ignorance of judicial proceedings, tends only to multiply its erro- 
neous judgments. The errors of the people—the unjust imputa- 
tions, with which they load the judges—the sinister ideas, which 
they form of the courts—the favour, which they show to accused 
persons—are all the work of those, who resist the publicity of the 
evidence. 

If the tribunal of the public refrains from judging at all, it is 
only, when, from excess of ignorance or discouragement, it has sunk 
into absolute indifference. This apathy in a state, is a symptom of 
mortal disease. It isa thousand times better, that the people should 
judge wrong, than that they should lose all interest in public affairs. 
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orders; and it seldom happens, that a landed proprietor, a man of letters, or 
an official person, is ,exposed to any sensible losses by a few days absence. 
iv. Is it absolutely impossible to proportion the compensation in every case to 
the loss sustained by the witness? The law, regulating civil proceedings in Ge- 
neva, contains the following article :—* If the witness demands an indemnity, 
it shall be fixed by the tribunal according to the condition or profession of the 
witness, the distance of his domicile, and the duration of the inquiry.” —Art. 200. 
I acknowledge, that the execution of such a measure would be attended with 
some difficulty, particularly in criminal cases ; but at least it deserves to be 
taken into consideration. When will people give over crying about impossi- 
bilities, before they have examined things in all their bearings? 

I therefore hold myself justified in concluding, that experience ee eae 
unite to prove, that, with a system of public procedure, there would be no 


want of witnesses.— Rossi. 
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Every one insulates himself, retires within himself; the national 
bond is dossolved. As soon as the public says of judicial decisions 
“ What is it to me?” from that moment there are only masters and 
slaves. 

Judicial publicity has been further opposed from a regard to 
morals, and from the alleged danger of admitting indiscriminately 
a crowd of auditors, in cases which almost necessarily lead to in- 
decent disclosures, liable to corrupt innocence, or to foster de- 
praved curiosity. It has even been pretended, that this display of 
vices, knavery, and crimes, must be prejudicial when made public, 
and must encourage persons of wicked inclinations, by showing 
them in how many ways justice may be disappointed. 

This objection is well founded in certain respects, and unfounded 
in others. 

There are causes, in which, for the sake of decorum, it would be 
dangerous to admit females, or young people, or even the public, 
indiscriminately. We shall speak of them in the following chapter. 
Yet it must be observed, that for auditors, at least of a certain age, 
nothing is to be apprehended from the details of such vices, and 
that judicial forms do not present them under any point of view, 
that can excite and corrupt the imagination. They appear sur- 
rounded by all those accessories of ignominy, which publicity gives 
to them; and Iam convinced, that the most vicious spectator leaves 
the court with no other feeling than horror at the idea of exposing 
himself to so degrading an investigation. 

In regard to causes of any other kind, nothing immoral can be 
apprehended from the publicity of the proceedings. On the con- 
trary, whenever the temple of justice is thrown open to all the 
world, it becomes 2 national school, in which the most important 
lessons are taught with a degree of energy and authority, which they 
weld not otherwise possess. In it, morality is founded on law. 
The progress from vice to crime, and from crime to punishment, is 
made palpable by striking examples. To think of instructing the 
people by sermons, is to reckon too much on the talent of preachers 
and the capacity of hearers ; but in a judicial scene, the lesson is st 
once easy and interesting ; what is learned there, is never forgot- 
ten. The injunction of the law, aided by the event associated with 
it, remains engraven on the mind. Even the fictions of the theatre, 
though accompanied by every thing which can keep up the illu- 
pk are ace and fleeting shadows, in comparison with these real 
: ‘ RR in ae melancholy reality, the consequences 

’ iiation of the guilty, the anguish of his remorse 
and the catastrophe of his punishment, 3 
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CHAPTER XI. 


EXCEPTIONS FROM PUBLICITY OF PROCEDURE. 


WenE there no middle course, and were it necessary to choose 
between public and secret procedure, every thinking man would 
decide for absolute publicity: the general advantages are all in its 
favour. 

The propriety of secret, or, to speak more correctly, of private 
procedure, is only applicable to certain cases, and is founded on 
particular considerations, which constitute merely exceptions. 

I say private, not secret procedure; because, in these cases of ex- 
ception, the object is to limit rather than eaclude publicity, to admit 
auditors only for the satisfaction of the parties, or for the satisfac- 
tion of the judge. 

If, in any case, the seal of secrecy were made inviolable from the 
beginning to the end of the proceedings, so that no one should 
have the power of breaking it, there is no act of oppression, which 
might not be perpetrated with impunity under this impenetrable 
veil; but no abuse can be feared, when either party has the power 
of appealing to the tribunal of the public. A veil, which the 
party, believing himself injured, may raise when he chooses, can 
never be a cloak for injustice 

1. I give the first place, among these excepted cases, to prosecu- 
tions for real or verbal injury, when both parties agree to request 
secrecy, and, in the first instance, even when only one party de- 
mands it; it being always provided, that either may insist in pub- 
licity in case of an appeal. 

It is thus that a court of justice might be converted, in case of 
need, into a court of honour; in which a man might litigate with- 
out losing his reputation. 

2. Family cases. I do not mean causes purely civil, pecuniary 
claims, or disputes about succession; I mean processes between 
husband and wife, or between father and child, founded on mal- 
treatment on the one side, and misconduct on the other; above all, 
I mean cases of adultery, and all cases connected with the mysteries 
of the marriage bed. If, on these melancholy occasions, justice 
cures one wound, publicity inflicts another, equally painful and in- 
curable. 

In particular, the sense of honour in the other sex is so delicate, 
that we can scarcely go too far in protecting from public malignity 
acts of imprudence, which would debase, or render desperate, young 
people of good condition. 
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For females, whose natural sensibility has been increased by a 
cultivated education, the pain of a public proceeding is so great, 
that they will rather submit to a long course of injustice than resort 
to so violent a remedy. In proportion as their sentiments are more 
delicate, they are more at the mercy of their persecutors.* 

The publicity of family disputes may be prejudicial in another way. 
A father, a guardian, a master, may have acted improperly towards 
the young person under his charge, in points which are not suffi- 
cient to deprive him of his authority. Inflict upon him a public 
censure, or even a slight reprimand; this is so strong a drawback 
on his consideration, it is so complete a triumph for his young an- 
tagonist, that, from that moment, every sentiment of respect is 
annihilated, and an example is given, which attacks the paternal 
authority generally. What is the consequence? to avoid so great 
an evil, and to support a species of authority which is more useful 
‘to those who are subject to it, than to those who exercise it, a court 
of justice will shut its ear, if it be possible, to the complaints of the 
youth, and give his superior more protection than he deserves. But 
transfer the scene from a public tribunal to the closet of a judge, 
and he will be able to censure the abuse of authority, without weak- 
ening the principle on which it rests; to reprimand a father, with- 
out humiliating him in the eyes of his son; and to give to injunc- 
tions secretly imposed the appearance of a voluntary reconciliation, 

3. The interest of the injured parties, as well as the interest of 
morals, requires the same privacy in all trials for rape, incest, and 
lascivious insults. The eagerness of the public to learn cases of 
this sort, proves, that indecent details and scandalous disclosures, 
excite more curiosity than repugnanee. Ought publicity to be ex- 
tended to that, in which the public has no interest ? What interest 
can the public have in tearing the veil, which covers offences, whose 
greatest mischief lies in their notoriety ? 

If courts of justice are to be considered as schools of virtue and 
of public morality, females and young people must be excluded, in 
all causes which may offend modesty and decorum. 


* When a woman has sustained an injury which wounds her modesty, the 
necessity of appearing in open court, as in England, (unless the criminal is to 
pass unpunished,) to state all the details of the insult, before a mixed and for- 
midable crowd of spectators, is an aggrayation of the injury. 
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CHAPTER XiIi. 
OF THE OATH CONSIDERED AS A SECURITY. 


Doxs an oath offer any guarantee for the truth of testimony ? 
To judge from the universal practice of tribunals, this question is 
to be answered in the affirmative; but reason and experience re- 
salve it in the negative. 

The efficacy of an oath depends on three sanctions; the religious 
sanction, that is, the fear of incurring the chastisement of heaven, 
in the present life, or in the life to come; the legal sanction, or the 
fear of that punishment which the law denounces against perjury ; 
the sanction of honour, or the fear of the infamy which attaches to 
an untruth told upon oath. 

If the whole efficacy of an oath consists in the legal sanction, 
and that of honour, we deceive ourselves in attributing any part of 
it to the religious ceremony. Of the three ingredients composing 
this antidote, two have much virtue, and the third none at all. This 
is the question, we have to examine. 

If the religious sanction had the effect ascribed to it, it would 
always have it; since the solemn invocation of the name of God 
is in every case the same, and presents the same motives of fear, or 
rather of terror. But it is not so. In the numerous cases in which 
the oath is not supported by the two other sanctions, it manifestly 
derives no force from the religious sanction, 

Every body knows, for example, the value of the Custom House 
oaths, so numerous in England: they are mere forms, treated with 
equal indifference by those who exact, and by those who take them. 

In the English universities, the students must swear to observe 
the academical statutes. These statutes, drawn up two or threc 
centuries ago, are no longer in unison with the manners and wants 
of the times; they have fallen into complete desuetude. ‘The ec- 
clesiastical superiors who exact these oaths, as well as the young 
men who take them, know perfectly that it is impossible to observe 
them, and that, in reality, they are violated with absolute impunity. 
It cannot be denied, that we have here the religious sanction en- 
tire; but the two other sanctions are inefficient. The oath has 
scarcely been taken, when it is forgotten; it is a form, and nothing 
more. 

Consider the oaths, which are used as political instruments to con- 
firm the adherence of a people to this or that government, to this 
or that sovereign. Circumstances change; the power, which im- 
posed the ceremony, is no longer the same, and the value of the 

G 


82 A TREATISE ON 


oath is no longer thought of. The religious sanction is totally in- 
efficient, whenever the two other sanctions disappear. 

There is a confused, but a just feeling in the human heart, which 
is, at bottom, an homage rendered to religion and morality. An 
oath proceeds on the supposition, that God will punish him who 
violates it; and thus a tyrant, by merely exacting an oath, could 
place the power of heaven under his own direction, and make it an 
instrument of public oppression. The evident absurdity of such a 
supposition has introduced the doctrine of null oaths ; but it follows, 
that it is not the ceremony, which constitutes the force of this en- 
gagement; it is its morality. 

Let us now turn to judicial oaths. If the religious part does not 
contribute to the security of testimony, it follows, that it ought to 
be suppressed, as being useless; much more, if, instead of being 
merely useless, it should be found to produce effects positively 
hurtful. It follows, likewise, that the two really efficient sanctions, 
should be raised to the highest possible degree of force. 

I have said, that the judicial oath produces effects positively hurt- 
ful. I do not pretend to enumerate them all, but I shall point out 
some of the most striking. 

1. It has a tendency to inspire judges with undue confidence. On 
what is this confidence founded? On a supposition, the value of 
which they cannot possibly appreciate ; the supposition, that the 
witness feels the strength of the religious motive more sensibly than 
he feels any interest which he may have in the cause. It will be said, 
that an extraneous witness has no interest; but they, who speak 
thus, think only of pecuniary interest; they forget the interest of 
party, of liking, of hatred, and all the other passions which may 
grapple with conscience, and overthrow it too. 

In regard to references made to the oath of a party, I shall content 
myself with citing an observation of a celebrated lawyer: “ During 
forty years that I have followed my profession, I have seen reference 
made to oath infinitely often, and I never knew it happen in more 
than two cases, that the religious obligation of the oath restrained a 
party from persisting in what he had previously asserted.” * 


at 


* Pothier des Obligations, vol. ii. c. 3. 

By the new law regulating civil proceedings in Geneva, two precautions are 
taken, when reference is made to the oath of party: 1. The president, in a pub- 
lic sitting, explains distinctly to the party the fact on which the oath must bear 
and the punishment appointed for perjury; 1. The taking of the oath is post- 
poned to a subsequent sitting, unless the circumstances be urgent. This is a 
delay, indeed; but a delay very favourable to reflexion, and calculated on 
just views of the human heart. The man is not put in the situation of being 
called on to give himself the lie immediately, in presence of the public; he has 
still the resource of letting the matter drop without noise, merely by not attend- 
ing the appointed sitting, Experience has justified this measure, 
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It will be said, perhaps, that the reference is made, not from any 
confidence in the party, but from necessity. There are cases, in 
which no evidence can be had; in which plaintiff and defendant 
stand on their mere affirmation and denial; ought the plaintiff to be 
denied the only means left,—an appeal to the conscience of his ad- 
versary ? 

I answer, that, in all such cases (and they are not instances of 
true judicial procedure, but of a sort of ordeal, similar to that of red 
hot iron, or boiling water), it would be much better, to take merely 
a solemn declaration, subject to the pains of false testimony, than 
to interpose an instrument, the force of which is utterly unknown. 

The more deficient a judge is in ability or application, the more 
inclined will he be to place confidence in an oath, and to make it a 
pillow for his own indolence. Having satisfied forms, and saved his 
legal responsibility, he will neglect the substance, and will take little 
pains to examine the intrinsic character of veracity in the witness. 

An experienced judge places no confidence in an oath; he has 
seen it so often prostituted to the ends of falsehood. His whole 
attention is directed to the nature of the testimony ; he scrutinizes 
the witness, examines his tones, his air, the simplicity of his lan- 
guage, or his embarrassment, his variations, his agreement with 
himself and with others; he has marks by which to estimate the 
probity of the witness, but none by which to judge of his religious 
feelings. The older he grows in his trade, the less does he believe 
in the influence of an oath; he distrusts it in civil, even more than 
in criminal proceedings. | 

Now, I would ask, what is the use of a guarantee, which always 
becomes less and less efficient on the mind of a judge, in proportion 
as he becomes more skilful and enlightened ? 

2, The oath has a natural tendency to make a witness persist in 
an untruth, which he has once uttered. It is true, that, even were 
there no oath, he would always be ashamed to give himself the lie ; 
but this motive is much stronger, when heightened by the fear of 
being reckoned perjured. 

3. The effect given to this religious instrument has produced a 
still more serious evil. In several countries, at least, a class of 
hardened and shameless men has grown up, who make a trade of 
are abandoned characters, sensible to no 


judicial swearing. They 
I do not say, that false testimony 


restraint, moral or religious. 
would be destroyed by abolishing the oath; but it is clear, that, if 
testimony on oath has a greater value in the eyes of judges than tes- 
timony not upon oath, the excess is a premium in favour of perjury: 
a witness, who swears, will bear a ao price, than one who does 
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not. This evil would reach its height under forms of proceedings, 
which bound the judge to consider the testimony of two or three 
witnesses on oath as sufficient evidence: in sucha case, the manu- 
factory of perjury would be at the door of the court. 

4. Under the only equitable mode of proceeding—that which 
allows the judge to decide solely, according to his own conviction, 
without regard to the number or oaths of witnesses—the oath will 
often produce a great public scandal. This scandal arises from there 
being evidence on oath, of which the judge does not believe one 
word, and the falsehood of which has been equally recognized by 
the audience. Now, how often will these perjuries be punished, in 
comparison with the instances in which they will eseape? The 
more frequently such events occur, the more numerous are the pub- 
lic proofs of the immorality of witnesses, and of their contempt of 
religion. The suppression of the oath would at Icast put an end to 
a profanation of such dangerous example. 

5. Among the dangers of this pretented guarantee, we must 
reckon the subtleties and subterfuges, by which men possessing, So 
to speak, only a half religious conscience, flatter themselves with 
evading it. They pay no regard to the intention of the act; they 
do not hold themselves bound by the words which they utter; they 
do not believe they have sworn at all, unless the forms of the cere- 
mony be exactly those which their own superstition has consecrated. 
With a Jew of this character, it is essential to know, whether he 
has his hat on his head, ‘and whether it be what really is a hat ac- 
cording to his interpretation of the law; whether he has in his 
hands the true book which he respects, and in what language it is 
written. An Englishman, equally unscrupulous with such a Jew, 
would be tranquil on the score of perjury, if he kissed, not the 
Gospels, but his hand, or his gloves, or any other book than the 
Bible. In India, the courts of justice find the same difficulties with 
the Mahometans and Hindoos. The omission of the slightest form 
of their ritual is sufficient to annihilate, in their eyes, the obligatory 
power of the oath; and it is not necessary to go to India for ex- 
amples of mental reservations and evasions—of words uttered in 
one sense, and understood in another—or of words thrown in, in an 
under tone, contradictory of those which are uttered aloud. 

G. When this ceremony is made an indispensable condition of 
giving evidence, the testimony of several classes of persons is lost ; 
of those, for example, whose religious principles do not allow them 
to swear. Thus, in England, Quakers cannot be witnesses in cri- 
minal matters; though it be well known, that no Christian society 
pays a more scrupulous regard to truth, Non-adults, likewise, are 
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rejected, because they are supposed to be unacquainted with the 
nature of the religious obligation ; and that, too, in cases, where 
their age furnishes no reason for doubting their fitness to speak to 
the fact in question. We shall afterwards sce, how contrary this 
exclusion of witnesses is to the ends of justice, and how much it 
favours the impunity of the guilty. 

These are the principal objections, which experience furnishes 
against the use of an oath in testimony. With religious and moral 
witnesses, there is nodanger in suppressing it; with irreligious and 
immoral witnesses, there is an evident advantage. It will be said, 
perhaps, that between these two distinct classes, there is a third, 
composed of thoughtless men, vacillating between good and evil, 
whose conscience and power of reflection require to be roused at 
the moment of giving judicial testimony. Undoubtedly there is 5 
and therefore it is not proposed to abolish all solemnity, and make 
no distinction between a judicial declaration and an ordinary con- 
versation; but the place, the audience, the presence of the judge, 
the whole pomp of preparation, strike the senses, and make the 
most frivolous minded man bethink himself. The judge asks the 
witness, if he intends to tell the whole truth ; and, after receiving 
this promise, he may, according to the importance of the circum- 
stances, point out the obligations, which law, honour, aud religion 
impose upon him. 

It has been observed, that those societies of Christians, whose | 
tenets do not allow the use of an oath, are the most strict in every 
thing relating to veracity. This is easily explained. So long as 
there are two kinds of declaration—the one, on oath ; the other, a 
simple assertion—a parallel is run between the two; and the first 
rises above the other. The offence has two degrees, lying and per- 
jury; lying appears less heinous, because there is still a crime 
above it. But when the abolition of the oath shall have effaced this 
distinction, judicial lying will appear in all its immorality. Public 
opinion will visit it with the same severity. 

Were we to refer to that authority, which, with Christians, is the 
highest of all, not a doubt could remain. ‘ Swear not at all;” 
says the Teacher, “ let your communication be yea yea, nay nay ; 
for whatsoever is more than these cometh of evil.” No precept 
can be more formal, and it shows clearly, that Christ attributed to 
an oath an immoral effect—that of corrupting veracity by intro- 
ducing subtle and sophistical distinctions, which men use to palliate 
or excuse falschood. The casuist puts forth his perfidious art, and 
morality is thrown into the shade. 

No more striking example could be adduced of the danger and 
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illusions of an oath, that is, of the snares which it lays for un- 
enlightened consciences, than the well known fact, that bands of 
malefactors adopt it for the purpose of cementing their union in 
prosecuting their criminal projects. They find this instrament 
ready made to their hand by the laws, and make use of it against 
them. They swear to each other to reveal nothing, either to a ma- 
gistrate, or in a court of justice. It is in vain to tell them, that 
such oaths are null; they do not understand this ; or, if they think 
any oath null, it is the one which the judge makes them take, and 
which, in their eyes, does not destroy the force of the first. 

What diversity of opinion has prevailed on the obligatory force 
of oaths exacted by robbers !—an oath, for example, not to prosecute 
or inform against them. It is very evident, however, that to allow 
such oaths any force at all, is just to suppose that the vilest mis- 

_creants have the divine power under their own direction—that the 
fire of heaven stands at their disposal, to be lanched against all 
who refuse to execute their criminal commands. Mere good sense 
is sufficient to discover the absurdity of such a supposition ; and yet 
good sense is often unavailing ; and the blind respect entertained 
for an oath, protects, with persons of a timid disposition, engage- 
ments directly hostile to the interests of society.* 

Whenever an oath is exacted, it cannot be admitted as a religious 
ceremony, Without its concomitant train of ecclesiastical notions, 
subject to vary with times and countries, and liable to be opposed 
to the civil power; it belongs to the domain of a foreign authority, 
which pretends to judge of its validity, and to possess the power of 
destroying its efficacy. Perjury, considered as a sin, is under the 
jurisdiction of the tribunal, which governs conscience ; there will 
be modes of vicarious satisfaction, easy and convenient expiations, 
means of ransom and absolution. During a time, it was a point of 
doctrine, that an oath made to a heretic was not obligatory ; that 
the pope could loosen subjects from the fidelity which they had 
sworn to their sovereigns, and release sovereigns from their most 
solemn engagements. 


* This is without any reference to reasons of prudence, which may make it 
advisable to observe such engagements. 


+ Clement VI. granted canonically to John III. of France, and Joan his 
wife, and to all the kings and queens who should succeed them, the privilege 
of violating all oaths and promises, whether already made or to be made, with- 
out incurring any sin, whenever it might not be their interest to keep them, 
provided their confessor should impose some other pious duty in lieu thereof. 
** In perpetuum indulgemus, ut confessor .... juramenta per vos prestita, et per vos et 
cos prestanda in posterum, que vos et illi servare commode non possetis, vobis et eis 
commutare valeat in alia opera pietatis,’ §c—D’ Achery, Spicelegium, vol. iii. 
p. 723. See Potter’s Spirit of the Church, yel. iy, p. 67. ; 
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It would require volumes to collect the historical proofs of all the 
evils, which have resulted from introducing a religious ceremony 
into proceedings, which ought to be left exclusively in the domain 
of the law. 

The proposition with which I set out, and which I think I have 
proved, is, that an oath ought not to be regarded as a guarantee of 
testimony. 

This does not contradict what was formerly said* of the utility of 
the religious sanction as a restraint on falsehood; for I speak of 
the internal, not of the external religious sanction—of that, which 
acts on the soul; not that, which consists in raising the hand, and 
uttering certain words. A man, whose religion is on the side of 
morality, gives us an additional security, but a security which has 
no connexion with the ceremony of the oath. ‘The treaties of the 
Quakers of Pennsylvania with the Indians, are the only ones which 
were not consecrated by an oath, and perhaps the only ones which 
were never violated. 


* Book I. cap. 12. 


BOOK III. 


OF THE TAKING OF TESTIMONY. 


eae 


CHAPTER ‘T. 
OF WITNESSES. 


Tue first observation, which I have to make, regards merely the 
use of the word witness ; but they, who are accustomed to reflect on 
ideas, know well how much ideas depend on words. Improper 
terms are the chains which bind men to unreasonable practices. 
Error is never so difficult to be destroyed, as when it bas its root in 
language. Every improper term contains the germ of fallacious 
propositions : it forms a cloud, which conceals the nature of the 
thing, and presents a frequently invincible obstacle to the discovery 
of truth. 

The word witness is employed to mark two different individuals, 
or the same individual in two different situations ;—the one, that of 
a perceiving witness, that is, of one who has seen, or heard, or 
learned, by his senses, the fact concerning which he can give infor- 
mation when examined ;—the other, that of a deposing witness, who 
states in a court of justice the information which he has acquired. 

The term witness, then, may be applied to the parties themselves, 
who have an interest in the case, as well as to all those whom it is 
commonly employed to designate. 

It is strange, that, after hearing the deposition, or confession, of a 
person examined by a judge, we should still deny, that he has ap- 
peared in the character of a witness. 

Such is the inconsistency of language; it looks, as if the cha- 
racters of party and witness were naturally opposed to each other. 
Nemo debet esse lestis in propria causa, is an old maxim of technical 
jurisprudence, always repeated, though it has neither the support 
of reason nor the authority of practice; for, in reality, the cases, 
in which it is openly disregarded, are at least as numerous as those 
in which it is followed. No man, nay, no judge, pays the least 
regard to this maxim in what passes in the bosom of his family. 
But such is the force of prejudice, that the characters of witness 
and party are generally considered to be incompatible, 
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There is, however, a manifest difference between these two kinds 
of Witnesses—a witness who is a party in the cause, and a witness 
who is not; und the arrangements to be made, or the precautions 
to be taken, in regard ‘to them, are not the same. It is proper, 
therefore, to have a designation which will distinguish them, and 
keep us constantly in mind of this essential difference. We may 
call the witness, who has no connexion with the cause, an external 
witness ; and him who has a direct interest in it, a deposing party. 

‘The name of spontaneous deposition may be given to that of a 
Witness, who states at once all that he knows about the cause, of 
his own accord, and without the intervention of any person. This 
mode, the simplest of all, is the most natural to be followed by the 
plaintiff or defendant, as cach of them knows every circumstance 
that forms his own case. 

But in every case, the judge may be called on to bring out the 
testimony by a series of questions; or the parties themselves may 
mutually interrogate each other, or try to establish the truth of facts 
by the examination of external witnesses. All these proceedings 
constitute the art of taking testimony. 


CHAPTER II. 


OF TIE APPEARANCE OF THE PARTIES, AT THE COMMENCEMENT OF 
THE CAUSE. 


Ir there be any mean, by which all the ends, that procedure 
should propose to itself, may be gained at once, it is the mean which 
has been just mentioned. At the very opening of the case, set the par- 
ties face to face before the judge ; you will prevent misunderstand- 
ings, and shorten processes. In a novel or a drama, the knot of the 
intrigue, the distress of the personages, is founded on some mistake; 
a single word, an explanation, an interview, would put an end to it. 
The art of the novelist consists in perpetually approaching the de- 
nouement, and yet putting it off as long as possible. What consti- 
tutes the art of the novelist, in his fictions, constitutes likewise 
the art of lawyers in their procedure. Their great business is to 
keep up the intrigue, and to prevent the parties from coming to an 
authenticated explanation. 

“ If ever a legislator should propose to himself the problem— 
What is the surest mode of not reaching the truth? He will find the 
solution of it in the French code of procedure, under the title De 
Vinterrogatoire sur faits et articles, To saye a party from the trouble 
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of publicity, and the embarrassment of meeting his opponent; to 
weaken the consequences of his tergiversation, and the shame of 
telling a falsehood ; to furnish him with the means of meditating at 
his ease, and arranging his answers, this code requires that he shall 
be examined privately, by a single judge, without the presence of 
his adversary, and that the facts, on which he is examined, shall 
have been communicated to him at least twenty-four hours before- 
hand.” * 

The author whom I cite, after showing all that is to be appre- 
hended from employing advocates to take the place of the parties, 
their less intimate knowledge of the facts, the errors into which 
they are led by their clients, their desire to conceal the weak side of 
their case, and give some colour of probability to the boldest asser- 
tions, closes his observations thus: 

“ Place the parties in presence of the judge, oblige them to state 
the facts themselves, and in their own way; make them answer 
without preparation to any questions which may be put; have re- 
course, if you see it may be useful, to the expedient of examining 
them separately, and then confronting them, and you will speedily 
see the clouds dispersed, the facts cleared up, and the truth fully 
displayed; whether the parties, acting in good faith, and differing 
merely in consequence of a misunderstanding, required nothing 
more to reconcile them, than the interposition of some impartial 
and-enlightened person; or whether the penetration of the judge 
has discovered the bad faith of one of them in his evasive answers, 
his wish to conceal, his contradictions, or even his silence, This 
personal appearance will operate as a restraint on such men as are 
more alive to the fear of confusion than to sentiments of honour, 
and ready to put a lie into the mouth of another, which they would 
not venture to assert with their own. If this scruple be insufficient 
to restrain him, and he venture to encounter the dangers of a public 
hearing, his punishment lies in the difficulty of his part; in the em- 
barrassment, the anguish, which await him from a strict examina- 
tion, under so many scrutinizing eyes ; in the inevitable necessity of 
contradicting and betraying himself; in the publicity of his dis- 
grace.” 

The following is a more methodical statement of the different 
advantages, which procedure would derive from this measure, 

The parties ought to appear— 

1, That each may depose in his own favour, when he is ac- 
quainted with the fact on which the case turns. 


* Exposé des Motifs de la Loi sur la Procedure ciyile t 
Gendye ; by M. Bellot, Professor of Law, p. 109. iene 
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2, That each may be examined on the other side by his adversary. 

3. To admit all allegations made by the other party, which he does 
not wish to dispute, and thus narrow the field of litigation. 

A. To acknowledge and engage to produce papers, or other 
means of proof, if there be any, which are in his possession or in 
his power. 

5. To admit the genuineness of such papers, written or signed by 
him, as are presented to him for that purpose by the other party. 

6. To fix clearly the object of his claim, and to be ready to receive 
any proposal which may be made for adjusting the dispute. 

7. To authenticate the inventory of the means of evidence of 
every kind, known or suspected to exist, which the case furnishes 
on either side, to the end that no necessary proof may be omitted, 
and no superfluous one produced. 

8. To arrange the days of hearing, and thus prevent delays and 
useless incidental applications. 

Personal appearance will be dispensed with, 1. When the party 
is a stranger to the facts, on which the issue of the case depends, 
and he declares that he is so. uu. Whenever, on account of urgent 
business, his appearance would be more prejudicial to him, than it 
could be useful to his adversary. 111. Whenever there is a sufficient 
reason for exemption on account of sickness, the difficulties of the 
journey, dangerous or impracticable roads, a certain Jatitude must 
be left to the prudence of the judge. 


NS 


CHAPTER III. 


OF THE ADVOCATES. 


Ir has been questioned, whether it be proper, in parole evi- 
dence, to admit an adyocate by profession, as the representative of 
a party. 

The necessity of allowing professional assistance, will be found to 
be demonstrated, by considering the relative incapacity which may 
exist between the plaintiff and defendant; immaturity of years, old 
age, bodily indisposition, weakness of mind, inexperience, natural 
timidity, inferiority of condition, &c. 

But it will be said, that he, who fills the highest seat of justice, 
ought on this, as on every other occasion, to perform the duties of 
an advocate for both parties, and to supply the deficiencies of either. 

But to the exercise of this protectorship, two conditions are re- 
quisite; a perfect knowledge of every thing that concerns the 
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case, and sufficient zeal to make the most of it. Noubet - ow 
degree of information on every individual matter, nor the sa 
interest in favour of each party, can be expected in a judge. 

Suppress advocates, and an unjust aggressor will ware mene = : 
advantages of an oppressive nature: that of a strong oF et a wea 
mind, and that of elevated rank over an inferior condition. aves 
doubtful or complicated case (unless we suppose judges inacces- 
sible to human frailties), these advantages might be too dangerous 
for justice, and, even when the judge was perfectly impartial, 
they would still leave him exposed to odious suspicions. ~— 

But advocates, except in cases of corruption, which are infinitely 
rare under the system of publicity, refuse their assistance to nobody, 
and are the same to all, They establish equality between the par- 
ties. The very rivalry which exists among them, leads them to 
display the whole force of their talents on every occasion, whatever 
their client may be, rich or poor, high or low, illustrious or ob- 
scure: they cannot neglect it without injuring themselves. Honour 
and interest are here the auxiliaries of duty. 


CHAPTER. IV. 
OF THE DIFFERENT MODES OF RXAMINATION. 


Tur different modes of examination, more or Jess used, may 
be ranged under five heads: 

1, Oral examination, conducted publicly, in presence of the judge, 
between the parties. This is the mode in trial by jury. 

2, Oral examination, conducted by the judge secretly, and in 
the absence of the parties, This mode is still followed in a great 
part of Europe. 

3. Oral examination, conducted by the judge, in the absence of 
the partics, but publicly. Such is, in England, the procedure of 
the justices of the peace in taking preliminary examinations, 

4. Oral examination, by commissioners chosen by the parties. 
This is practised in England in commissions which issue from the 
court of Chancery for taking the evidence in certain cases. 

5. Epistolary examination. I¢ consists in written questions being. 
proposed to the witnesses, to which they return written answers. 

From the oral and epistolary modes, a compound mode may be 
formed, oral answers to written questions. "This is the case, when the 
court, not being able to hear a witness itself, causes him to be exa- 
mined by a judge in the place where he resides, 
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The superiority of oral testimony rests on four points. 

1. The promptitude of the answer. The more prompt it is, the less 
can it be premeditated; and hence the degree of security, which it 
affords against falsehood. 

To lie is to invent; and universal experience establishes the 
axiom, that memory is more prompt than invention, more prompt for 
connected statements which bear the character of probability, and 
can stand the test of a cross-examination. 

The axiom, to be true, must be thus limited; for, without this 
limitation, it would be false in many cases. When memory is 
struggling with distance of time, and trying to disentangle com- 
plicated facts, it hesitates, so to speak, at every step; the more it 
labours to be accurate, the slower is its pace; invention can pro- 
ceed much more rapidly. This is one of the causes of the inaccu- 
racy of recitals in ordinary conversation; when memory is at fault, 
the more rapid imagination supplies its defects. 

In regard to the degree of promptness in the witness, there can 
be no fixed rule. Here, as in conversation, the nature of the case 
points out the shorter or longer time necessary to recall a particular 
fact. But, in general, when a witness appears in a court of justice, 
in virtue of a judicial summons, he has had time to recollect him- 
self, and comes forward in a state of preparation. 

Delay to answer, when carried beyond its natural term, becomes 
silence, and, in many cases, this silence turns to the disadvantage of 
the person examined. It produces a suspicion of intentional con- 
cealment, or of a disposition to lie; and if it be one of the parties 
who continues obstinately silent, a presumption arises, that he 
knows the weak part of his case, and is doubtful of his right. 

Is it apprehended that the rapid course of oral examination may, 
in a manner, stupify the witness, and derange the operations of 
memory ? There is very little room for this objection in public pro- 
cedure, where the innocent individual feels that he has protection 
on every side. Where there is no crime, there is no danger, no 
fear. In telling only the truth, he can be contradicted neither by 
himself nor by others. Anxiety is the natural companion of inven- 
tion. Tranquillity is the natural companion of memory. It is true 
that the most sincere witness may commit a mistake, and need to 
correct himself; but is this contradicting himself? No; on the con- 
trary, it shows his respect for the truth, and gives him higher claims 
to confidence. He speaks to men who have all had experience of 
these momentary mistakes, for which nobody has any reason to blush. 

2. The questions are put separately. This form results naturally 
from oral examination, but not necessarily, and it is right to make 
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it a rule; for, in a court of justice, as in conversation, an examiner 
may multiply his questions without waiting for the answers. Such 
a proceeding is, in one sense, absurd, since one question makes the 
witness forget another, till he does not know where he is: but, in 
another sense, it is dangerous; for, if your witness be inclined to 
deceive, you yourself, by giving him a series of questions, assist him 
to arrange his answers; you suggest to him information, without 
which his invention would have been at fault, His examiner 
becomes his prompter. 

3. Every question arises out of an answer. This, too, is the natural 
course of oral examination; but a different one may be followed. 
After each question the examiner may be sent out of court, and the 
answer taken in his absence; but what good purpose would this 
serve? If the answer be concealed from him, he does not know 
where to place himself, in order to proceed, and render the testi- 
mony accurate and complete. He is in the same embarrassment as 
a chess player, who cannot know what move he ought to make, till 
his antagonist has played. 

If the witness be friendly to you, equally desirous to give as you 
are to receive every information relative to the fact, a rule, which 
prevented you from founding your questions on his answers, might 
be extremely prejudicial to you. But if, in place of a willing and 
veracious witness, you have to do with a reluctant and lying adver- 
sary, your condition becomes a great deal worse, if you are not 
allowed to examine him on equal terms, 

There are conceivable cases so simple, that all the questions 
might be arranged beforehand, because all the answers can be 
foreseen; but where the matter is in any degree complicated, 
where the links are numerous, such a plan is impracticable. 

4, The presence of the judge, that is, of the same judge who is to 
pronounce the decision, This most important consideration de- 
serves to be treated in a separate chapter. 


CHAPTER V. 


OF THE PRESENCE OF THE JUDGE, AT THE EXAMINATION. 


By judge, I here mean the person to whom it belongs to pro- 
nounce the decision. The duty of hearing the witnesses and col- 
lecting the evidence, is frequently intrusted to a simple commis- 
sioner, to aguge informateur, who transmits it, in writing, to the 
superior judge: the latter examines these documents and decides, 
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This mode of proceeding still prevails in several countries, and even 
in England in the Ecclesiastical and Admiralty courts. 

The separation of these two functions (that of taking the evidence, 
and that of deciding), offers no one advantage, and is prolific in bad 
consequences.. When I say no one advantage, I mean no advantage 
for the service of justice; for the judges themselves, it has 
several. 

1. A judge, who has not heard the witnesses, can never be sure, 
that the written depositions represent faithfully the oral testimony, 
or that it was originally accurate and complete. When he has the 
parties and the witnesses before him, he sees where this testimony 
is defective ; and, by putting questions, obtains the information 
which he wants. Who knows better than he, on what points his 
conviction is unsatisfied 2? Who can better seek the essential feature, 
that which characterizes the truth, that which is to have most 
influence on his decision ? 

When he must receive his lights only from written documents, he 
can supply no omission, he can obtain no explanation of what may 
be obscure; he cannot find his way among the doubts, in which 
contradictory testimonies may leave him. 

2. Testimony brought forward in this inferior form, is deprived 
of its most instructive part—of that circumstantial evidence result- 
ing from the conduct of witnesses and parties, which adds so much 
strength to oral testimony. The judge can no longer discern by 
his own observation those characters of truth, at once so striking 
and so natural, which arise from physiognomy, the tone of voice, 
the firmness and readiness of the answers, the emotions of fear, the 
simplicity of innocence, the embarrassment of bad faith; he may 
be said to shut the book of nature before him, and to make himself 
blind and deaf, where he ought to hear and see every thing. There 
are, indeed, many cases in which these indications, resulting from 
the behaviour of persons, are not required ; but it is impossible to 
ascertain this beforehand. 

3. Another inconvenience of this separation is, that it brings with 
it useless expenses, vexations, delays; for two operations are re- 
quired where one would suffice. In the greater number of causes, 
if the same judge, who takes the evidence, were likewise to decide, 
his decision could be given immediately ; and if both parties were 
satisfied, there would be an end of thie case: if one of them was 
dissatisfied, an appeal would lie. 

But when these functions are separated, nothing can be finally 
settled in the first instance, however strong the testimony may be. 
There must always be two operations performed ; one, by the judge 
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who takes the evidence; the other, by the court which is to decide 
upon it. 

Further, the presence of the judge at the examination is, under 
the auspices of publicity, the best security for. the observation of 
rules. He will allow neither captious questions, nor conduct which 
might intimidate the witnesses and parties; he will cut short the 
altercations of adyocates, he will lay a more powerful restraint on 
falsehood; for the law should invest him with the power of inflict- 
ing, in case of false testimony, an instantaneous pupishment on an 
instantaneous conviction, 

They who wish to justify this system of separation, will perhaps 
say, that a man, who is competent to take evidence, may be very 
incompetent to give a decision upon it; that these are two distinct 
talents. 

This is a mistake. In taking evidence, every thing has a refe- 
rence to the decision; the evidence is only a mean, the decision is 
the end. The head, which is not capable of the one, is not capable 
of the other. It requires a very enlightened man to select, from a 
great number of testimonies, that which is essential. If the judge 
who takes the evidence is not a man of ability, he goes off the 
scent; he loses the thread of the evidence ; ifhe piques himself on 
ingenuity and subtlety, it is still worse ; for he has recourse to in- 
sidious and perfidious methods, and violates the first law of justice, 
under the pretext of serving her. 


1. Cases in which the separation is unavoidable. 


If justice cannot be administered in the best form, it does not 
follow, that it ought not to be administered in a less perfect one. 

lL. Cases will occur, in which the parties and witnesses are not 
under the jurisdiction of the court that is to decide. Where they 
are in a foreign country, the barrier is insurmountable ; where 
they live in another province, there may still be difficulties, greater 
or smaller, 

2. Even when there are no physical reasons to prevent the 
appearance of a party or witness, there may be prudential 
reasons for adopting a different course, in order to avoid delays, 
expenses and vexations, where the concomitant inconvenience pre- 
ponderates. 

3. It may further happen that a mass of testimony collected at 
a distant period, in a different cause, either between the same or 
other parties, may contain something applicable to the cause at 
issue, while the personal appearance of the witnesses has become 
impossible, 
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II. Modifications of which the system of separation is susceptible. 


The separation may be either total or partial; total, when no 
member of the court, which decides, has assisted at taking the evi- 
dence; partial, wher one or more members have so assisted. 

If the separation is total, the evil is what we have already de- 
scribed. If it is only partial, it stands on a somewhat different 
footing: 1.The judge, who saw the witnesses, may communicate 
his observations to his brethren; 1. He may correct any inaccura- 
cies or defects in the written evidence, and answer the questions of 
his colleagues ; but all this depends on his capacity and inclination. 

In fact, such a tribunal is composed of judges, one of whom is 
perfectly competent, and the others utterly incompetent to give a 
decision, in which, nevertheless, they have all an equal share. 

Do they follow their better informed brother? A decision, which 
is, in reality, only the judgment of one, will enjoy, if it be erro- 
neous, the support of all his colleagues, who thus form a rampart 
against public censure, and give to injustice a false appearance of 
justice. 

Are they of an opposite opinion to his? In this case you have a 
number of judges, comparatively not so well informed, opposing 
themselves successfully to that one among them, who drew his 
knowledge concerning the fact from the only true source. 


III. Causes of this separation. 


It is not difficult to discover these causes. It is no wish to give 
a purer and more impartial decision, that has led to this separation, 
but a false idea of dignity, or a natural inclination to spare one’s-self 
the most troublesome and Jeast brilliant part of his labour. 

To decide, is an operation which requires no more time than you 
are willing to spend on it; but to hear witnesses and collect evi- 
dence, is a series of operations, which cannot be performed without 
a considerable portion of time. 

Witnesses are taken from among all sorts of persons; and, as the 
great majority of the people consists of ignorant, unmannerly indi- 
viduals, they are not the society to which judges are accustomed ; 
they are bad company. It undoubtedly is more agreeable to reccive 
their evidence in writing, and hear it commented on by advocates, 
well bred and well educated men, who pluck out the thorns, and 
facilitate the course of business. 


H 
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CHAPTER. VI. 


tery y 2 
SHOULD A WITNESS BE ALLOWED TO CONSULT NOTES: 


Tus may appear a strange question. The witness, to whom 
you refuse permission to consult his memorandum, his journal, his 
Ictters, claims it as absolutely necessary to refresh his memory, and 
asserts, that, without this assistance, it is impossible for him to give 
accurate and complete testimony. 

On the other hand, what you want is a prompt and unpremedi- 
tated answer; if you allow him to consult notes, you partly lose the 
advantage of that lively and quick examination, which does not 
give bad faith time to think. 

But the balance between these two inconveniences is not equal. 
For, if notes be excluded, there are cases, in which the evil you pro- 
duce (by evil, 1 here mean inaccurate and incomplete testimony,) is 
certain; if they are admitted, there is merely a chance of error, @ 
chance that a witness may take advantage of this facility to escape 
from the danger of unexpected questions. 

Since the propriety of admitting this auxiliary does not depend 
onany specific quality of certain causes, but on the circumstances 
of the particular case at issue, it is impossible for the legislator 
to draw the line. It must be left to the judge to decide, whether 
notes shall be allowed. 

They will be admitted in complicated cases—in matters of ac- 
count, which require peculiar accuracy—in causes that turn on 
events, the thread of which can be found only by means of dates— 
and wherever the memory of the witness appears to waver, whether 
from age, or the agitation which may arise from the solemnity of a 
court of justice. 

This permission, however, must be granted only under conditions 
which confine its dangerous tendency. 

The examiner shall retain full power to examine, and to examine 
before, or during, or after the notes have been referred to. The 
judge, likewise, shall be allowed, before a memorandum is read, to 
draw from the witness all that mere recollection can furnish 3; he 
shall have the power of examining the notes, or of communicating 
them to the parties interested ; he shall have the power of ordering 
them to be lodged in court, and of fixing a day for a special ex- 
amination of them. 

If a witness has been allowed to read notes for the purpose of 
recalling events which he has seen, or words which he has heard, 
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he must be required to affirm directly, after he has in some measure 
refreshed his memory, that he recollects these facts and words. 
This assertion should be put under the guarantee of the same sanc- 
tions with ordinary testimony; and if he hesitates, the facts alleged 
in the notes ought to go for nothing. 

It will often happen, that the memorandum of a fact, or a series 
of facts, contains, besides the details concerning the fact in ques- 
tion, other particulars, which have no connexion with the cause, 
and the disclosure of which would be prejudicial to the witness. 
Let the judge look to this; it ought to be a legal, as it assuredly is 
a moral obligation on him, not to expose witnesses to vexations of 
this nature. 

It may happen, likewise, that notes or letters, produced by an ig- 
norant, weak-minded person, contain various matters, of which an 
advocate can. take an unfeeling advantage, to ridicule the witness 
and expose him to contempt. This is an offence against the repu- 
tation of an individual; and the judge, who allows it to be com- 
mitted in his presence, without repressing it, is an accomplice in 
the misdeed. 

Certain previous questions will enable the judge to appreciate 
more correctly, the nature of the memorandum. When were these 
notes made? was it shortly after the transaction to which they 
refer? What was your motive for making them? Are they original 
ora copy? Are they in your own hand or that of another? If the 
latter, how did they come into your possession? &c. 

But, it will be said, ifa witness is allowed to have recourse to 
notes which are not in his own handwriting, is not this just allow- 
ing a suborned witness to depose to a false statement, written down 
for him by the suborner ? 

This objection goes the whole length of prohibiting the admission 
of notes in all cases whatever. For, if a third party can invent a 
fable for the witness, the witness can, likewise, invent one for him- 
self; if it be possible that a third party may have composed for him 
a false written deposition, it is equally possible that the witness may 
have transcribed it with his own hand, and is giving as an original 
what is only a copy. 

Prohibit this auxiliary altogether, and true testimony may be 
excluded, while that which is false is admitted; a scoundrel, with 
a good memory, may retain the fiction which he has invented; an 
honest man, with a bad memory, may recollect very imperfectly, 
his own perceptions and observations. 


SEE tt 
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CHAPTER VII. 
OF LEADING QUESTIONS. 


A avestion is a leading one, when it indicates to the witness 
the real or supposed fact, which the examiner expects and desires 
to have confirmed by the answer. Is not your name so and so? Do 
you not reside in such a place? Are you not in the service of such 
and such a person? Haye you not lived so many years with him? 

It is clear, that, under this form, every sort of information may 
be conveyed to the witness in disguise. It may be used to prepare 
him to give the desired answer to the questions about to be put to 
him; the examiner, while he pretends ignorance, and to be asking 
information, is, in reality, giving, instead of receiving it. 

Leading questions are not always hostile to the ends of justice ; 
they are even admissible in certain cases, as facilitating dispatch or 
assisting the memory, 


I.—Virst ground of admission—the facilitating dispatch. 

When the leading question goes only to shorten the examination, 
and does not assist the witness in deceiving, it is, on this supposition, 
equally innocent and useful. 

In the above examples, the fact indicated by the question is 
already within the knowledge of the witness; the suggestion tells 
him nothing; it would be of no use to him, even if he intended 
to lie. 

When there is no apprehension of falsehood, leading questions 
take a much wider range than in the examples cited above. I 
speak even of practice: there is no hesitation to inform the witness 
of facts, of which there is no suspicion that he can or will take a 
wrong advantage. 


II.—Second ground of admission—to assist the memory. 


We have already seen, when speaking of notes, that there are 
cases in which memory requires assistance. Suggest to an honest 
witness a fact, a name, a circumstance which he has forgotten, and 
you call up in his mind a whole train of recollections: it is as if a 
crowd of sleeping ideas had been awakened. The system of exelu- 
sion has been earried much further than prudence required. 

In what cases can suggested information be injurious ? Only in 
those, in which the witness is disposed to make use of it to further 
his plan of falsehood. But they who wish to prepare a witness 
will rather try to give him the necessary information before the ex 
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amination, when it can be done without exciting any suspicion, 
than during the examination itself, when this artificial method 
could not escape the observation of the judges. It would be ne- 
cessary to find an advocate, who would lend himself to such a 
manceuvre, appear in the character of a suborned person, and dis- 
honour himself, with very little probability of success; for, to make 
the fraud succeed, he must count on the incapacity or connivance 
of the adverse counsel, and of the judges. 

It may be affirmed, that such abuses will never be known, or will 
never go far, in any court which admits publicity. 

However, it ought to be established as a general rule, that, during 
the examination, the examiner shall not be allowed, without the 
express permission of the judge, to communicate any information 
to the witness, under the pretext of aiding his memory. 

It might be further ordained, that no suggestion of this nature 
should be admitted, till the witness had finished his deposition. 
Thus the inconvenience of interruptions would be obviated, and 
the whole testimony would be brought out in its native purity, 
before it could receive any false tinge from external suggestions, 


CHAPTER VIII. 


WUAT PERSONS SHOULD HAVE THE RIGHT OF EXAMINING, 


Wno ought to have the right of putting questions? Every 
person who can exercise it for the ends of justice ; that is, every 
person who has a natural interest in the cause, and who can furnish 
information. 

Every additional examiner, supposing him to possess the re- 
quisite qualifications, is an additional security for the fidelity of the 
testimony. 

These qualifications naturally meet in the following persons: the 
judge (comprehending the jury), the parties, their counsel, and, in 
certain cases, external witnesses. 

The witnesses form four classes: plaintiffs, defendants; plaintiff’s 
witnesses, defendant’s witnesses. 

Every witness, then, may have seven examiners. The plaintiff, 
for example, may be examined, 1. By the judge and the jury ; 1m. By 
his own counsel; m1. By the defendant or his counsel; tv. By one 
of his own witnesses; v. By a witness for the defendant; vi. By a 
co-plaintiff, or his counsel; vir. By a witness for the co-plaintiff. 

Hence, mutatis mutandis, cach of the four classes of witnesses 
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being subjected to seven examiners, multiplication gives twenty~ 
eight, the total number of cases to be considered. 

If every interest ought to be represented in the person of an ex- 
aminer, it follows, that such of these twenty-cight cases as are ex- 
cluded, are just so many examples of incoherent and unreasonable 
regulations. 

There is every thing to hope, and nothing to fear, from the un- 
restrained power of examining. No man can insist on exclusion but 
for some purpose contrary to justice, unless he can found himself 
on one of the collateral inconveniences which have been mentioned 
—such delays, expenses, or vexations as are manifest and easily 
appreciated. 

Allow witnesses to examine! This requires an explanation. 

In ordinary cases, as external witnesses have no interest in the 
cause, there is no reason why they should possess this right ; if they 
did, they might easily abuse it. The discussions would be stopped 
by perpetual interruptions, full of heterogeneous matter. A scoun- 
drelly plaintiff or defendant might summon an unlimited number 
of confederated witnesses, who, by making use of this privilege, 
might create endless delays. 

It is not, therefore, to be granted to them as a right; it is only a 
privilege or faculty, to be exercised with the permission, and under 
the control of the judge, or at the request of the parties. 

I see three cases in which it might be useful. 

1. There may be a manifest contradiction in the depositions of 
two external witnesses ; the judge thinks it may be cleared up by 
an unrestrained conversation between them; and if there be no 
way to reconcile them, one of the two depositions is necessarily 
false. 

2. Although it be extremely desirable that an external witness 
should have no interest in the cause, yet the contrary will often 
happen. If such a witness hears a fact stated, which he can prove 
to be false, and which, if received as true, will be prejudicial to 
him, on what ground could a refusal to hear him be justified ? 

3. But besides this casual interest, he may have another—the de- 
fence of his reputation. “If what that witness asserts is true, 
what I have said is false. I request to be allowed to examine him.” 
This is the natural right of self defence ; and who does not see, how 
much justice herself may gain by it? 

It is objected, “ This is to make processes breed processes.” So 
it is; but the inconvenience is limited to the immediate prosecu- 
tion of a false testimony; and by seizing opportunity, as it were, by 
the forelock, at the moment when the whole evidence is at hand, 
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the affair may perhaps be decided in fewer minutes, than it would 
be in days, if it were postponed. The conduct of the antagonist is 
still painted in the mind of the judge in its true colours; there is no 
time for inventing pretexts, or labouring to suborn witnesses; and 
the more immediate the conviction is, the more salutary is its in- 
fluence as an example and a restraint. 


CHAPTER IX, 


OF EXAMINATION BY A FRIENDLY OR HOSTILE PARTY. OF THE AFFECTIONS 
SUPPOSED TO EXIST BETWEEN THE EXAMINER AND THE WITNESS. 


Were there any criterion, by which the dispositions of the wit- 
ness towards the party who is affected by his testimony, could be 
certainly known, the task of the judge would be greatly facilitated. 
1. He would be on his guard against the sources of deceit ; he would 
know on what quarter falsehood was to be apprehended; and how 
much should be ascribed to partiality for or against either side. 
11. He would see the intention of leading questions, whether they 
were put to guide a witness, or to lay a snare for him; and he 
would be able to cut short delays, which have no other object than 
that of serving one of the parties at the expense of justice. 

Interest and sympathy are the natural indications of the feelings, 
which exist between the witness and the party examining him. 

These indications, howeyer, natural though they be, are any 
thing but infallible. Why? because the apparent motives may be 
counterbalanced by concealed motives of greater strength. 

It is certain, that, if I have had the choice of my witnesses, I 
will naturally have taken such as are friendly to me, or such, at 
least, as I reckon neutral. But this presumption often turns out 
false. It does not always happen, that the party can choose his 
own witnesses; nay, the contrary is the more common case. 

Let us suppose, that the witness, examined by my counsel or 
myself, is a co-plaintiff with me in the cause. Here, surely, it may 
be presumed, that his feelings are highly favourable to me, since, 
in relation to the question at issue, we have avowedly the same in- 
terest. 

Though the probability in this case be very strong, yet it may 
prove to be groundless, 1. If the avowed interest, which unites the 
two parties, be more than counter-balanced by a secreé interest, 
which sets them against each other; 11. If there be a collusive un- 
derstanding between the examiner and the party, opposed to his 


own. 
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It follows, that inflexible rules, founded on the supposed exist- 
ence of such feelings, would often be contrary to the truth, and 
prejudicial to the party whose range of examination is confined by 
them.* 

Hence, too, it follows, that there are cases, in which we may go 
all the length of allowing investigations regarding the general cha- 
racter of a witness. 

The necessity for this is a very unfortunate one; for it compromises 
the peace of a third party, by an investigation in which all the 
chances are against him. The disagrecableness of such an expedient 
is increased by the uncertainty of the investigation, and the delays 
which it may produce. Are gencral imputations reckoned suffi- 
cient? Then the honour of citizens is exposed to attacks at once 
dangerous to innocence, and inconclusive in themselves. Must 
particular facts be condescended on? Then you have one process 
within another, and these accessories may become more nume- 
yous and more embarrassing than the principal cause. 

This necessity, melancholy as it is, may exist. There are cases, 
in which the deposition of a prevaricating witness bears no intrin- 
sic character of falsehood, and the party interested has no other 
means left to prevent its effects, than to attack the witness himself 
as unworthy of credit. 

This power of taking exceptions to the character of the witness, 
is especially necessary in cases where a party is compelled to have 
recourse to witnesses whose dispositions are unfavourable to him. 
This may happen daily. I have suffered an injury; I find myself 


* Mr. Bentham, in a long dissertation, founded on these principles, criti- 
cises two rules of the English law, which rest on these presumed feelings. By 
the one, a party is prohibited to put any question tending to discredit his own 
witness ; by the other, he is prohibited to put any leading question to his own 
witness. 

it my witness, that is, a witness who appears on my subpeena, deposes 
against me, contrary to my expectation, I am not allowed to discredit him, 
that is, to put questions which might overturn his testimony, or to attack his 
general character; because, it is said, if | have the power of discrediting him, 
he will not feel himself equally at liberty in giving his testimony ; and if I 
knew him to be a man unworthy of being believed, I ought not to have brought 
him into court. 

On the other hand, I must not be allowed to lead my own witness ; because 
as his dispositions are favourable to me, he would be too much inclined to take 
advantage of them. 

This reasoning of the English lawyers seems to me to be a sort of gramma- 
tical error. The whole force of the argument lies in the pronoun my. The 
logic is the following :—What is inine belongs to me: Ll can dispose at m 
pleasure of whatever belongs to me: my horse belongs to me, and so does = 
witness. Just as my horse carries burdens for me, so will my witness give evi- 
dence for me. 

r 4 , £ $ a0: . 
eae are often evaded in practice. See Phillips on Evidence, 
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compelled to have recourse to the testimony of the friend, the mis- 
tress, the servants of the man who wronged me, the only persons 
who were witnesses of the quarrel. These witnesses can have no 
inclination to favour me, and it is necessary I should have a check 
upon them. 

The Roman law, distrusting all parties who had an interest in 
the cause, did not allow them to interrogate each other. It in- 
trusted this duty to the judge, and to him exclusively. This system 
was defective in several respects, even supposing in the judge the 
highest possible degree of integrity. 

1. It was defective in regard to the zeal which depends on inte- 
rest. It is evident, that the zeal of the judge, generally speaking, 


cannot be equal to that of the parties. 
2. It was defective in regard to the positive acquaintance with 


each particular of the case. It is to be presumed, that the parties, 
who have made the matter the principal object of their attention, 
will be superior in this respect to the judge. 

Such is the state of things, when we suppose the judge to mani- 
fest the most perfect probity; but if he has a partial feeling in the 
cause, what a powerful instrument does this exclusive right of ex- 
amination put into his hands, to favour one party at the expense of 
the other! It has often been observed, that judges, in consequence 
of their very office—of being accustomed to sce criminals, and to 
believe readily in the existence of crime—are generally prejudiced 
against the accused, and disclose this feeling by a stern and un- 
friendly style of examination. In political causes, they have gene- 
rally been reproached with a servile disposition to lend themselves 
to the views of government; a disposition which is easily explained 
by ambition, or by that natural sympathy which exists among all 
men possessing authority. Power, a clever man has said, makes 
judges after its own image.* 

English Jaw was the first to obviate all these dangers, by giving 
the parties the power of examining the witnesses; and hence it 
has an appropriate term for the result of this power, cross exa- 
mination. 
ee aa eg ena renee 


* Etienne, Discours sur Ja censure. 
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CHAPTER X. 


COMPARISON OF TIE DIFFERENT MODES OF EXAMINATION. 


I. Comparison of the oral with the epistolary mode. 


1. TuxsE two modes are equal in point of particularity. There 
is no question, which may not be written, as well as put verbally; 
there is no circumstance, Which may not be got at in the one way, 
as well as in the other. 

In reality, however, there is a great difference between them, even 
in this respect; the facility of verbal examination leads to details, 
which one would never have thought of in drawing up a series of 
written questions. 

2. In regard to the permanence of the testimony; oral testimony, 
with the assistance of stenography, is not inferior to the epistolary 
mode. 

3. If the witness is supposed to have both capacity and good 
faith, the epistolary mode would possess a very great and evident 
advantage in regard to the accuracy and completeness of the testi- 
mony, in so far as these qualities depend on a due and honest use 
of reflexion, to recall all the facts, and place them in their true order. 
There is no longer any room for the imperfections of a sudden exa- 
mination—for the agitation which may, for a moment, derange the 
memory—for involuntary transpositions of facts and circumstances. 
This is undoubtedly the principal reason, which has made this 
method be adopted in so great a number of cases. 

But, as has been stated, this advantage depends on the probity of 
the witness; for, if he has any inclination to lie, the epistolary 
mode gives him great facilities, not only by leaving him at leisure 
to frame and combine his answers, but likewise, because the series 
of questions addressed to him, is itselfa thread to guide him; it 
shows him the object which it is desired to gain, and suggests in- 
structions by which he can direct himself. 

If he be a dishonest witness, he will not, in all probability, have 
recourse to downright falsehood (for by it he might easily compro- 
mise himself), but to the obscure and indistinct style which eludes 
conviction ; for, in the latter, artifice only imitates the natural in- 
capacity of an obtuse and confused understanding, He will heap 
words on words j he will throw the whole matter into a state of the 
most complete disorder ; he will be diffuse on what has not been 
asked at him, and silent on every thing that is wished to be known; 
he will give truth itself a false colouring ; in a word, he will take 
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refuge in obscurity. Those who are acquainted with the written 
documents of processes, will not think this representation exagge- 
rated. 

In the oral mode, digressions, whether arising from cunning or 
from ignorance, are stopped at the first outset. Every ambiguous 
expression becomes more striking. If the witness persists in using 
vague and equivocal language, it produces an impression unfayour- 
able to his cause and his character. Prolonged and intentional ob- 
scurity is equivalent to silence. 

The epistolary mode has the advantage of being altogether free 
from an inconvenience, which may occur in the oral mode to the 
prejudice of the testimony. I mean the case of a counsel, who, 
finding an honest witness deposing against his client, assumes an 
arrogant tone towards him, tries to intimidate and agitate him by 
accusing him of contradictions, and sometimes succeeds in render- 
ing him obscure and unintelligible. 

I say an honest witness; for this is not the natural course to be 
followed with one, who is suspected of being dishonest. Great care 
must be taken not to put him on his guard. To give the falsehood 
full time to unfold and display itself, a skilful counsel will allow 
him to go on entangling himself more and more, till at last he is 
surprised in a contradiction from which he cannot escape. 

But this inconvenience, so far from being inseparable from the 
oral mode, is only an abuse of it, and one which can never appear, 
except when the judge tolerates it, and makes himself an accom- 
plice in it. There is no reason to apprehend, that attempts will be 
made to intimidate witnesses under the system of jury trial, for 
such conduct must injure, rather than benefit a cause. 


II. Comparison of the other modes. 


All the points of comparison come to this—to observe how far 
the different securities are applicable to one mode or another. 

Public examination, conducted hy the parties, in presence of the 
judge :—these are the three cardinal points, by which the value of 
each mode must be estimated. If any of them be awanting, a pro- 
portional quantity of security is awanting. 

Unpremeditated answers, questions put separately, questions 
arising out of the answers, the whole operation conducted under the 
authority of the judge; these are the secondary securities, which 
belong exclusively to the oral mode. They may exist without pub- 
licity, but they will not have the same strength ; they will not be 
applied with the same zeal; there will always be negligence and 
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distraction, the inevitable effects of custom and tedium. A poct, 
who knew the human heart well, has said— 
On en yaut mieux, quand on est regardé. 

In the monstrous system, in which the duty of examining is sepa- 
rated from that of deciding, in which the superior judge puts the 
oar into the hand of an inferior one, that is, delegates to him all 
the most difficult and laborious part of the procedure, reserving 
for himself only the more agreeable and imposing parts of ig, the 
public attention is directed exclusively to the superior judge. Phe 
secondary personage, who works in the closet, thinks as little a 
the public, as the public does of him. Many efforts are necessary 
to draw truth out of the well, in which she lies concealed ; none 
are required to leave her in it. If he bas a fixed salary, he will 
shorten his labour so far as he can do so without compromising 
himself. If he is paid by the number of hearings, or the quan- 
tity of writing, his interest will act the other way, and make him 
fertile in expedients to prolong causes. 


CHAPTER. XI. 


MAY TESTIMONY, OBTAINED IN |THE EPISTOLARY MODE, BE MADE THE 
GROUND OF DECISION IN CERTAIN CASES, IN WHICH THE ORAL MODE 1S 
IMPRACTICABLE 2 


Ler us suppose that the witnesses are not resident in the coun- 
try, or are extremely infirm, or placed in circumstances which 
render their appearance in court impracticable; there is no way 
of obtaining their testimony but the epistolary mode. May their 
depositions, received in this inferior mode, be made the foundation 
of a definitive judgment? 

The answer to this question depends on the importance of the 
ease; and the criterion of this importance is to be found in the 
distinction between penal and civil causes. 

In penal matters, it is evident, that, if judgment could be pro- 
nounced on the testimony ef witnesses who had not been subjected 
to an oral examination, there would no longer be any security. 

The case is not the same in civil matters ; they admit appeal, 
and always leave some means of reparation. But, even in the least 
important class of civil cases, it would be contrary to all justice, to 
constrain a court to give judgment on such evidence. 

We have already seen in what its inferiority consists; but it should 
be further observed, in regard to absent Witnesses, that they may 
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be in cireumstances which do not put them sufficiently within the 
reach of the law; that is, that there may be no way of seizing 
their persons, if they are guilty of false testimony. By means of 
a false witness, or a band of false witnesses, placed at Hamburgh 
or Paris, an individual in London might prove false debts to any 
imaginable amount against other individuals in London, and yet 
the false witnesses would be exposed to no danger. 

On the other hand, to prohibit judges from ever pronouncing a 
sentence on evidence of this nature, when taken with every proper 
precaution, is to deprive them, in certain cases, of the power of 
doing justice, and to force them to reject testimonies so worthy of 
belief, that even the party, against whom they operate, would be 
ashamed to throw the least doubt on them. 

The same principle has been at work here, which dictated gene- 
rally the whole system of exclusions. Men’s eyes were open to the 
danger of false testimony, but shut to that of wanting testimony 
altogether. Yet the latter is the greater danger of the two; for, 
false testimony does not necessarily bring along with it a false de- 
cision; nay, it perhaps rarely happens, that it is not detected or 
suspected. But where there is a want of evidence, no sagacity in 
the judge can supply the defect; a false decision is a necessary 
consequence. 


CHAPTER XII. 


OF EPISTOLARY EXAMINATION ; HOW IT MAY BE MOST ADVANTAGEOUSLY 
APPLIED. 


Episrotary examination, as it does not afford all the security 
of the oral mode, ought never to be employed in preference to it; 
but since there are cases in which it is indispensable, we must in- 
quire how it ought to be applied. 

It ought to be accompanied by the two following correctives, as 
secondary securities: 

1. Let the witness always speak in the first person. 

2. Let the questions and answers be divided into short, numbered 
paragraphs, so that it may be easy to catch any of the one series 
that correspond to any of the other. 

1. The witness must speak only in the first person. 

I observe, on this rule, that it is contrary to the generally esta- 
blished practice of technical systems; the witness answers in the 
third person: the deponent says, the deponent has done, &c. instead 
of I say, I have done, &c. 
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The origin of this odd and ridiculous custom goes back to the 
time, when the art of writing was a monopoly in the hands of 
scholars and lawyers. Witnesses, who had to make a written state- 
ment, applied to an advocate, who drew it up for them; and the 
writing, signed or not signed by the witness, became a sort of hear- 
say evidence. 

The assistance of a lawyer was not without its uses. A man of 
the ordinary classes, when left to himself, can never confine himself 
to his subject; he omits what is essential, and loses himself in what 
is merely accessory. The lawyer, for the sake of his own character, 
represses these aberrations, and brivgs him back to the principal 
point. This is a sensible advantage; but there is none at all in 
choosing an indirect form of expression, and in relating what the 
witness has told him, instead of making him speak in his own 
person. 

On the contrary, there is a great inconvenience in it. The re- 
sponsibility of the witness is diminished in his own eyes; what he 
says is no longer said in his own name, but in the name of another 
—of another, who is more able than himslf, who knows better what 
ought to be suppressed, and what turn should be given to the 
facts. It is not he who bears the blame, if there be any; it is 
not his conscience, that is to answer for what another has written. 
What another says for me, is less or more his affair; what I say 
in my own name, is exclusively my own affair; I alone am answer- 
able for it, 

This may perhaps be thought a subtle distinction ; but, on a little 
reflection, it will be found to be just. 

2. The paragraphs ought to be short, and numbered. 

The paragraphs should be short; why? the fable of the bundle 
of arrows, frail when taken separately, but strong when taken col- 
lectively, furnishes an answer, allegorical seidlend but easy to be 
understood. 

Divide et impera: a maxim of tyranny; let it be so, it is, never- 
theless, likewise a maxim of logic, and a very important one. It is 
by the division of a subject, that you make yourself master of it. 
A dishonest party tries to save himself, amid the confusion of a large 
mass of testimony; he leaves questions unanswered; the greater 
the quantity of useless matter, which he heaps on, the more difficult 
does it become to perceive, how much of the essential he is omit- 
ting. When a series of questions, distinct and numbered, is laid 
before him, every answer must refer to its own number; the con- 
fronting of the question with the answer is direct ; the whole atten- 


tion is fixed on a single point; the insufliciency of an answer is 
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immediately seen; and a party, who finds himself exposed to the 
censure of the judge, is restrained by shame and fear. 

The questions naturally assume the form of a short, simple, pro- 
position. Ifa question is complex, instead of being simple, this is 
instantly seen, and it is easily seen, too, how it ought to be decom- 
posed to resolve it into simple propositions. When a man wishes 
a distinct answer, he is always inclined to put a clear and distinct 
question; but if he has any desire to confuse and protract the 
business, he puts obscure and intricate questions; and this of itself 
is an indication, that he is acting with bad faith. 

As questions produce answers, so answers frequently produce 
new questions; and, in these successive explanations, it is often 
necessary to refer to preceding ones. Imagine, then, into what 
difficulties you are thrown, to what a load of repetitions you expose 
yourself, if you have not the clue of numbers to guide you through 
this labyrinth. 

Who would believe, that it could be necessary to prove things so 
plain? Who would believe, that he must despair of seeing them 
adopted ? 


CHAPTER XUI. 
OF THE WRITTEN RECORD OF THE DEPOSITIONS. 


In the preceding Book, (Cap. IX.) we saw the various advan- 
tages to be derived from preserving depositions by means of 
writing. 

As there is no ease, in which this record of the evidence may not 
serve the direct ends of justice, there is none in which it ought not 
to be employed; but it is an operation, which brings with it ex- 
pense, delays, vexations. The defendant would often have a strong 
repugnance to the measure, and, still more frequently, it would be 
laying too heavy a burden upon him. 

It must be reserved, then, only for the most important cases; and 
the judge must have the power of ordering it, either of his own 
accord, or at the request of one of the parties, if it be founded on 
some solid reason, and, above all, if the party demanding it under- 
take to pay the expense of it. 

It is in processes for debt, for personal injuries, and other cases, 
in which there is no doubt about either the law or the fact, that 
this security is least required, and these are, to others, at least in 
the proportion of nineteen to twenty, The cases, which may de- 
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serve this character of permanence, are, in civil matters. 1. Causes 
relative to real property; u. Causes relative to testaments; 111. Causes 
regarding the civil status of persons; and, in criminal matters, all 
offences which bring corporal punishment with them. 

Ought this record to contain the questions put to the witnesses 
as well as their answers, or only the answers ? Usage is not uniform 
in this respect; but it would appear, that, in a great number of 
cases, it is not possible to know the full value of the answer, or the 
real intention of the witness, without knowing the question which 
was put to him. It is essential, that the record contain all the alle- 
gations of the parties, and every step of their proceedings ; that it 
point out all the documentary evidence which has been produced ; 
that it give a list of the witnesses examined on both sides ; and, in 
cases of great importance, that it state, not merely the words of the 
witnesses, but likewise all characteristic incidents, gestures, excla- 
mations, affected reluctance to answer, and any other symptoms, 
which give proof of the disposition of the witnesses or parties. 
The record ought to be signed, before the court rises, by the judge 
and some of his assistants, 

Under the system of secret procedure, in which the judge, who 
takes the evidence, is not the same with the judge who gives the 
decision, every deposition is signed by the witness himself, This 
security is necessary for the accuracy of the record; but it is a very 
imperfect one, and many reasons of distrust still remain. 

In public procedure, only a short hand writer can follow accu- 
rately and completely the whole course of the evidence. Steno- 
graphy ought to be considered an indispensable qualification in a 
judicial clerk, 


CHAPTER XIV. 


OF SECRET CONFINEMENT. 


Ir it is wished to put an accused party beyond the reach of all 
suggestions, which might assist him in deceiving justice; if it is 
wished to deprive him of every opportunity of either receiving from 
his accomplices, or communicating to them, information which 
might lead to a well-concerted plan of imposture; the nature of 
things furnishes only one mean of accomplishing it—seeret con- 
finement. 

But against this mean there are two very strong objections : 
1, Solitary imprisonment is of itself a serious punishment inflicted 
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on a person who may be innocent; 1. The interruption of all com- 
munications from without, may deprive him of his means of de- 
fence, while it gives his enemies the opportunity of destroying his 
justificatory evidence. 

Were this absolute confinement continucd till the day of trial, 
the most innocent man, coming into court without having had the 
power of taking advice, or collecting his evidence, might be in no 
condition to meet his accusers, 

This evil would be carried to its utmost length, under those 
odious systems of procedure which are so fertile in factitious 
delays. 

If the offence be sufficiently serious to justify the immediate 
arrest of the accused, the only interval, during which it is necessary 
to insulate him, is that between his arrest and his examination. 
The examination ought, on every ground, to take place without 
delay. If, from the nature of the case, it cannot be finished ina 
single hearing, the solitary confinement ought to be prolonged. 

As soon as the individual, thus insulated, has given his declara- 
tion, the doors of his prison should be open to all with whom he 
may wish to advise. This liberty, so necessary on the supposition 
of his innocence, does not give him, even if he be guilty, those 
facilities for evading justice, which it is commonly believed to do. 
His deposition is already fixed by writing; he can uo longer escape 
from it; any information, which he may receive from accomplices, 
cannot essentially alter that fundamental statement. He may pre- 
tend that he has made a mistake here, and an omission there; he 
may change some details; but his original deposition is a mean of 
comparison, with which every subsequent one can be confronted ; 
and, supposing considerable discrepancies to arise, it would easily 
be seen, which side bore the characteristics of truth or of false- 
hood, 

Let us now take the case of an external witness. Let us suppose, 
that he is an accomplice; or that, without being an accomplice, he 
is disposed to favour the accused by his testimony, cost what it 
may. He can have no communication with the accused, while the 
latter remains aw secret; but, if there be several accomplices, or 
several friends, they may, if left at liberty, concert and prepare a 
plan of imposture. 

Thus, the same reasons, which justify the solitary imprisonment 
of the accused, justify the arrest and solitary confinement of those 
who are regarded as his confederates. 

What ! it will be sajd, arrest witnesses, and consign them to soli 
tary imprisonment, without any confederacy being proved, merely 
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because they are believed to be connected with the accused, by 
interest or affection! Is not this just treating them as if they were 
guilty? 

I answer, that the imprisonment is a precaution, and not a legal 
punishment. According to this reasoning, the accused himself 
ought not to be arrested in the first stage of the case. If he may 
be arrested on the simple probability ot an offence committed, sus- 
pected witnesses may equally be so, on the probability of another 
offence, that of aiding the accused to evade justice. 

Let it be observed, however, that such imprisonment is justifiable 
only in the case of offences so heinous, that society ought to pur- 
chase their punishment, even at this price. 
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BOOK IV. 


PRE-CONSTITUTED EVIDENCE. 


CHAPTER I. 


THE NATURE, ORIGIN, AND USE OF PRE-CONSTITUTED EVIDENCE, 


Tuis new term, and the reasons for adopting it, are already be- 
fore the reader; Book VI. Chap. VI. 

By pre-constituted evidence, [ mean evidence, the creation and 
preservation of which have been ordained by the law as pre-requi- 
sites to the existence of certain rights and obligations, so that these 
rights or obligations shall not be sustained without the production 
of this evidence. 

As rights are the source of all the advantages to be derived from 
laws, the evidence, which secures these rights, is equally important 
with the rights themselves. 

In regard to the rights which constitute property in moveable 
subjects, such as wares, clothes, furniture, &c. possession alone, 
generally speaking, furnishes sufficient evidence of right, without 
having recourse to pre-constituted evidence. 

It is otherwise with rights regarding immoveable subjects, and 
particularly with those which impose obligations on certain indi- 
viduals towards others. In these two cases, the existence of the 
right can be secured and proved only by some permanent and 
authentic sign. 

Before the art of writing was invented, and when it was yet but 
little used, all the expedients for fixing the recollection of the dif- 
ferent events, which go to the establishment of a right, were ex- 
tremely imperfect and precarious. The principal merit of this in- 
estimable art, lies in the use which has been made of it to replace 
fugitive signs by permanent and unalterable proofs. 

At first sight, the only person interested in obtaining and pre- 
serving the evidence necessary to the maintenance of a right, is 
the person in whom the right is vested. 

But, on a closer examination, it will be found, that there are 
many circumstances, in which sa individuals are required to take 
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a share in these precautions, along with the party principally ante- 
rested, or even to take them for him and in his place. 1. W nee 
he is too young to manage his own affairs; n. When provision 1s 
to be made for the interests of a person who is absent, or not yet 
born; 11. When the right concerns equally a great number of 
persons. If each partner in the right had to take for himself the 
measures necessary to establish and fix it, its value might be de- 
stroyed by the expense. 

There is another circumstance, which, of itself, would be a suf- 
ficient reason for not imposing the care of the evidence of the right 
exclusively on its possessor. It is not he who can give the right 
full effect, if it be attacked ; this requires a more powerful band 
than his own. He can be defended only by the authority of the 
judge, acting conformably to the ordinances of the legislator. 

It is the business, then, of the legislator to determine not only 
to what rights he is willing to lend his sanction, but likewise what 
the evidence is which he will require, to prove the existence of the 
right. 


Use of pre-constituted evidence. 


The utility of this evidence is direct or collateral. Its direct 
utility applies to known and ascertained parties (Peter or Paul), 
who have a direct interest in the cause, and consists in establish- 
ing incontestably the right which is attacked. The great advan- 
tage, however, of pre-constituted evidence lies, not in terminating, 
but in preventing suits; it has, so to speak, an anti-litigious ten- 
dency. This service is the more perfect, inasmuch as it is per- 
formed constantly, to all the world, without being noticed. By the 
mere fact of its existence, this evidence, without expense or suits, 
puts these rights and obligations beyond the reach of all the at- 
tacks which would not have failed to haye been made on them, 
had there not existed this means of giving to the evidence the cha- 
racter of perpetuity. 

The collateral utility of pre-constituted evidence, regards indivi- 
duals not known and not ascertainable, but whom the mdetermi- 
nate course of events puts in the way of deriving many advan- 
tages from it, which they would have lost, had not the evidence 
been thus marked with the character of permanence and certainty. 

We shall see, that it might be rendered extremely useful to po- 
litical statistics, as it provides a mass of documents concerning events 
most interesting to the community, and most useful as furnishing a 
basis for the operations of the legislator, 


The utility of pre-constituted evidence may be put in another 
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point of view, not as it regards the parties, but as it regards the 
courts. By means of it, the judges attain complete certainty in 
their decisions, and can proceed with a sure and rapid pace, in- 
stead of groping about in the uncertainties to which they would be 
reduced, if this species of evidence failed. Besides, their duties 
are greatly lightened; in other words, the number of disputes, 
which would be brought before them, is greatly lessened by the 
anti-litigious tendency of this evidence, by its continual, though 
scarcely perceptible, operation, to keep rights beyond the reach o. 
doubt and chicane. 


CHAPTER II. 


WHAT THE LAW OUGHT TO DO IN RELATION TO PRE-CONSTITUTED 
EVIDENCE. 


Tux law has four objects to fulfil relatively to this important 
branch of evidence. 

1. To make provision for establishing it, in all cases where it is 
particularly useful. 

2. To adapt it, in each case, to the service expected from it. 

3. To render its forms easy, convenient, and as little expensive 
as possible. 

4. To establish means of giving it publicity, for the interest of 
third parties. 

It cannot be too much multiplied; for nothing can be lost by it, 
in point of truth, while every thing may be gained in point of per- 
manence. This is one of the great advantages of civilization over 
barbarism; among a civilized people, every thing may be pre- 
served, for every thing may be written. 

There are even cases, in which parol evidence might be ex- 
cluded, in favour of written evidence, but under two indispensable 
conditions; 1. That this exclusion shall be announced beforehand 
by the law, not subsequently by the judge; mu. That the instru- 
ments shall be drawn up according to forms fixed by law.* 

What are the transactions, in which only pre-constituted evidence 
shall be admitted? Contracts. To exact that contracts shall be 


SS 


* The author, when treating of exclusion (Book VII. c. 14,) goes further ; 
he is for admitting parol evidence in contracts not written; but the contradic- 
tion is more apparent than real. To what does this chapter amount? To an 
enunciation of the exceptions which the law must make, and the precautions 
which it must adopt, if it rejects parol evidence in contracts. 


118 A TREATISE ON 


written, is not laying any restraint on the liberty of individuals. 
The law says, as it were, to the citizens, “ In lending my sanction 
only to written contracts, I refuse not such as you may have made, 
but only such as may be falsely ascribed to you. Thus, far from 
weakening and circumscribing your power, I only strengthen and 
extend it; for, to give all contracts a quality which renders them 
available, I require only one condition, and that a condition which 
depends upon yourself.” 

At the same time, measures must be taken with contracts of 
small value, and with transactions which must be suddenly made, 
without having time to write them. Two expedients may be 
found for this: the one is, not to subject such contracts to the 
formality of a written instrument; the other, to allow an instru- 
ment to be drawn up within a given time after the conclusion of 
the agreement.* 

But in regard to all the contracts, in which law will not admit 
parol evidence, a complete catalogue of them should be made out 
and rendered as public as possible. It is needless to prove the 
necessity of this precaution ; yet it is but too needful to mention it, 
for in practice it has been almost universally neglected.t 

Iu all established systems, writing has been required in several 
contracts. ‘his has often arisen from views of policy, but perhaps 
more frequently still from views of finance. 

I have spoken of the forms of contracts. The development of 
this idea does not belong to evidence, but to procedure. I should 
not know where to begin, were I to attempt to give a view of all 
the defects of such a composition, according to English practice. 
Instruments, which require only a few lines, are amplified to a 
monstrous size, loaded with useless words, redundant phrases, and 
superfluous clauses; throughout their whole extent, they do not 
present a single point of repose, a single paragraph, or any dis- 
tinction between parties, till the enigma, having grown into a vo- 
lume, becomes absolutely incomprehensible to those who are most 


* The French civil eode (Art. 1341) excludes parol evidence only in claims 
above the sum of 150 franks. 

It authorizes the admission of parol evidence, even in sums above that 
amount, in ail cases where it Was Impossible for the creditor to procure a 
written document. The cases included under this exception, are enumerated 
in Art. 1348. 

In commercial matters, parol evidence is admitted without any restriction 
as to value, in contracts of sale, for example. Code de Commerce, Art 109 


+ The ordinance of Moulins, which is due to the Chancell " j 
i ; ae top eae ea ae y or l'Ho 
ordinance of 1667, under Louis XLV. and the civil code, proceeded aserently: 
Tie general rule of exclusion was first laid down, aud then the exce tions 
from it announced, It comes to the same thing. ha 
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interested in understanding it. These are the forms which chicane 
has invented; and the great body of the people, forced on some 
occasion or another to have recourse to the tribunals, and to pay 
dearly for this cumbersome and unintelligible trash, do not get off 
even With this iniquitous tribute. The unhappy litigants, without 
being themselves at all to blame, find the best acquired rights re- 
fused them, if a single formality has been omitted, or the enigma 
lias been misunderstood.* 


The objects to which law may apply pre-constituted evidence. 


This sort of evidence is applicable to the following objects :— 

1. Facts, which have legal effects—births, deaths, marriages, &c. 

2. Contracts, by which I mean all settlements and agreements 
having legal effects. 

3. The proceedings of the judicial department. 

4, The proceedings of the administrative department. 

5. The proceedings of the legislative department. 

6. Written statements of a fact drawn up immediately after it 
lias happened. 

7. The registration of copies. 


CHAPTER III. 


APPLICATION OF THIS EVIDENCE TO FACTS WHICH HAVE LEGAL EFFECTS, 
TO CONTRACTS, AND TESTAMENTARY DEEDS. 


Facts, which have legal effects, may be divided into two 
classes, 1. Genealogical facts, deaths, births, marriages; 11. Miseel- 
laneous facts, that is, a multitude of facts, of which it is important 
tu preserve the evidence, as furnishing statistical data, 


* Fixed forms for the more common instruments, and those whose clauses 
are usually the same, would indisputably be very useful, provided they were 
improved with the progress of the science. | 4 

The intricacy and redundancy, with which the author reproaches English 
instruments, existed likewise in France ; it is in the course of being corrected, 
and itis Parisian notaries who have set the example. They are beginning to 
set down each provision in a scparate article; these articles are numbered ; 
by means of this division, deeds have become clear and easy to be consulted, 
in a degree which the ancient forms did not admit of, 

But the transactions of life are too diversified, and civilization creates too 
many new ones, to make it possible to cireumscribe them within a certain num- 
ber of invariable forms. The obligation to observe a written form would, in 
this respect, be an evil, because it would prevent parties from framing their 
agreements as they themselves wish and understand them. Fixed forms 
eught, in my opinion, to be confined to the more ordinary deeds, and even 
then every one should be at liberty to use them or not. It they are well 
framed, they will come into general use without compulsion. 
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It is unnecessary to say, that births, marriages, and deaths, are 
the facts which it is most important for citizens to be able to prove. 
Vho will not be astonished, that this truth has not been felt in 
England? The church of England establishes the baptisms, the 
marriages, the funerals only of its own followers, and excludes all 
other members of the great family from the benefit of this registra- 
tion. If this be no reproach to the church, it is at least one to the 
state. Does it consider all, who are born without the pale of the 
ruling religion, as unimportant beings, whose births, malriages, 
or deaths, do not deserve the attention of the legislature? The 
United States of America have borrowed this piece of thoughtless- 
ness from the mother country. Who can tell, to how many indi- 
viduals such carelessness may have been the cause of ruin ? * 

2. To give contracts the force which results from pre-constituted 
evidence, two things are necessary; 1.'To establish formalities 
adapted to their nature; 11. To provide for the observance of these 
formalities. 

These formalities have several ends in view. ‘Their objects are 
to ensure the fulfilment, and prevent the falsification of lawful 
contracts; and to prevent the making, or the execution of unlawful 
contracts. 

A contract may be considered as unlawful, in so far as it is the 
effect of force or fraud. Under the idea of force, I comprehend not 
only physical violence, but likewise violence offered to the mind, 
and which may be called intimidation. In the same manner, under 
the idea of fraud, is comprehended not only positive fraud, con- 
sisting in language or actions, but likewise negative fraud—fraudu- 
lent concealments. 

Why ought such contracts to be prevented or invalidated? I do 
not intend to analyze all the bad reasons, which figure in many law 
books, as answers to this question: only one good reason can be 
given; viz, that such contracts ought to be considered as producing 
a much greater quantity of evil, than any good which might result 
from them, If advantageous to one of the parties, they will be 


* This want of public registers is supplied by private regist Marri 
births, and deaths, are inseri < lez in wuihienece a 
paid inte ; ribed on the blank leaf of a Bible, which serves as 

It is in Franee, that the rules regarding these register 1 
carefully laid down. ; Those of births and deaths go nt a get oa 
nance of Francis I. in 1539; those of marriages begin with the ordinance f 
Blois, under Henry III, in 1579. These regulations have been successi r 
amcliorated by the ordinance of.1667, by the declaration of the king in 1736, 
which is due to the Chancellor d’Aguesseau, and finally by the civil od : 
rhe registers are no longer in the hands of the clergy; a degree of rene 
tion, attended with very important consequences, : F =e ee 
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injurious to the other, or to a third party. The character of fraud 
or force in a contract, has always been justly held conclusive evi- 
dence that its object is pernicious ; but, setting out from this prin- 
ciple, if, in any particular case of exception, a contract, though 
bearing originally this character of reprobation, occasioned no 
damage, and yielded a balance of good, there would no longer be 
any sufficient reason for refusing it execution. 

The force of a contract rests on two propositions: 1. It is con- 
formable to my will at the moment when I sign it; 1. I sign it 
with a view to my own interest, and this interest is not such as 
would lead me to say I will, when I do not will. Of these two 
propositions, the first is applicable to all contracts, without excep- 
tion; the second is applicable to all those, which ought to appear 
advantageous to the party at the moment of making them. But this 
embraces at least all mutual contracts; for the two parties treat 
with each other only with a view to gain; the obligation incurred 
is the price of the right obtained. 

The following is an important observation. The proving power 
of a contract does not extend to any collateral facts which it may 
contain. If I were to insert, ina deed drawn up to-day in Paris, 
that I was in Paris yesterday, would this deed prove the fact?) Un- 
doubtedly not ; for, in this way, 1 might commit a murder to-day, 
and shelter myself from punishment by executing a contract bear- 
ing, that, at the very hour, the very moment, when the crime was 
committed, I was so many leagues distant. Thus a contract, though 
admitted to be genuine, is available only to prove the allegations 
which form its essence; any incidental fact, which it may contain, 
is no more than hearsay, and can never rise to the level of direct 
oral evidence, from the impossibility of subjecting it to the same 
securities. 

3. The formalities of contracts being fixed by law, there are two 
means of ensuring their observance: the one natural, that is, arising 
from the nature of the thing; the other technical, or merely arti- 
ficial. The natural mean I designate by a single word, suspicion— 
the suspicion of dishonesty or falsification attached to a contract, in 
which the prescribed formalities have not been observed. ‘The 
omission of these forms, sanctioned by public authority, supposing 
the parties to have been acquainted with them, excites naturally, 
not to say necessarily, a feeling of doubt, a suspicion as to the good 
faith of the contracting parties; and it becomes their business to 
destroy this suspicion, und prove their good faith. 

The second or technical mean for ensuring the observance of 
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formalities prescribed by the law, may likewise be designated by 
a single word, nullity—a thunderbolt in law. 

If suspicion is proper, nullity is no less faulty. To be just, it 
must proceed on a perfect conviction, that the omission of the pre- 
scribed forms is conclusive proof of the dishonesty of the parties, 
or of forgery in the contract. But what is to be thought of this 
inexorable principle of nullity, in cases where this conviction does 
not exist, and cannot exist; where the opposite conviction prevails 
in all its force; where contracts are in question, the parties to 
which were absolutely ignorant of the prescribed formalities, and 
which, without doing injustice to anybody, might be executed not 
only without injuring the parties, but eminently to their advantage, 
while the non-performance brings with it their utter ruin? * Useless 
or unjust, is the only alternative which a decree of nullity must, in 
every case, present; useless, whenever there are sufficient reasons 
for condemning the contract as false or dishonest; unjust, When no 
reason of this sort exists. 

It may be laid down as a principle, that the legal presumption, 
arising from the omission, can be overturned only by opposite 
proof. 

4, Under this head, testaments require some particular observa- 
tions. When an individual has executed a formal testamentary 
settlement, shall he be allowed to alter or revoke it, even to the last 
moment of his life? 

The law of Scotland does not admit what in England are called 
testaments on deuth-bed. It was thought, no doubt, that when a 
man is in this situation, he has no longer the complete use of his 
facultics, or is subject to be ruled, intimidated, or over-reached by 
those about him. 

But, on the other hand, a person deprived of the power of 
making a death-bed disposition, may find himself exposed to be 
abandoned or maltreated by the very persons in whose favour he 
has executed a legal settlement of his property ; he no longer pos- 
sesses the means either of punishing or rewarding those who are 
to attend on him; he is at their mercy; Jaw disarms him at the 


* There is something here which requires explanation. This passage seems 
to proceed on the supposition, that the courts annul an informal contract ex 
proprio moti; but this is not the case. The annulling is always demanded by 
one of the parties, and he demands it becarse the non-performance of the 
contract is more advantageous to him than its performanee. The non-per- 
formance, therefore, exnnot be the ruin of beth parties ; for, if the contract 
be advantageons to both parties, informatities will not stand in their way ; they 
ean renounce forims introduced for their benefit, and, if it be necessary, they 
can correet the error, ’ : 
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moment when his life may depend on services, which he has not the 
means of obtaining. 

This consideration, independently of every other, scems to be 
conclusive in favour of leaving a testator, till his last breath, unli- 
mited power to dispose of at least a portion of his property. 

If we consider the situation of a person, whom his infirmities 
render entirely dependant on those about him, we shall feel at once 
all the difficulties which oppose the free exercise or his will. This 
suggests the propriety of making it a rule, that testaments shall 
not be subjected to more formalities than ordinary contracts 5 that 
they shall not require, for example, a greater number of witnesses. 

Even where a man is surrounded by interested oppressors, con- 
federated to besiege his death-bed, he may still execute a testa- 
ment, as well as any other deed, relative to his affairs; he may 
have some faithful friend, or some lawyer, who can come to him 
without exciting any notice; and, looking at the difficulty of as- 
sembling several witnesses, it would be better to recommend, than 
to require their simultaneous presence at the execution of the tes- 
tamentary deed, 

It is particularly in regard to testaments that the non-observ- 
ance of forms cught to have the effect of awakening suspicion, not 
of producing an absolute nullity. There is a natural distinction to 
be made between a regular testament, aud a testament of neces- 
sity. 

A regular testament, is that in which all the formalities required 
by law have been observed. A testament, in which any of them 
is omitted, if it is believed to have been freely made, and bears no 
mark of falsehood, will be considered a testament of necessity, 
either from the testator having been placed in such circumstances, 
that the legal forms could not be observed, or from his having been 
ignorant of them.* 

L do not insist here ona point of high importance, which has 
been developed in a separate treatise on the promulgation of laws. 
Paper, officially prepared, and appropriated to testamentary deeds, 
should contain on its margins all the instructions, all the rules 
necessary to guide the testator in putting his deed beyond the 
reach of suspicion or alteration. It should proceed on the suppo- 
sition, that he isa man of the most ordinary class, and should sug- 
gest to him every thing necessary to be known about the matter, 


* Thus the French law dispenses with all forms in testaments made hy the 
military in time of war, on sea, during a plague, &c. 
+ Treatises on Legislation, vol, iii. p. 69, 2d edition. 
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recommending to him, in particular, exactness in regard to time 
place, and the choice of witnesses, the designation of their names, 
professions, places of residence, &c. 

Testaments, delivered by word of mouth, will become more rare, 
in proportion as writing becomes more general among the people ; 
but, as it is impossible to assign any particular time at which they 
shall have disappeared, provision must be made for them. The 
first precaution seems to be, to require that they shall be reduced 
to writing as soon as possible, with all the circumstances which can 
attest their truth. 


CHAPTER IV. 


OF THE PRE*CONSTITUTED EVIDENCE, FURNISHED BY PUBLIC OFFICES 
OR DEPARTMENTS, 


Tue different departments of administration, legislation, and 
justice, which preserve written documents of every thing that 
passes in them, become archives of pre-constituted evidence for 
every thing which concerns them. 

There are three points to be considered : 

1. he uses to which this evidence is applicable. 

2. Its degree of credibility. 

3. The means of rendering it perfect. 

1, These authentic documents are established for the direct ad- 
vantage of the heads of each department, of those who are employed 
under them, and of all persons who have business to transact in 
that department; this requires no elucidation. It is impossible to 
conceive an administration of any extent doing without registers. 

Independently of these direct uses, the preservation of such do- 
cuments serves some.collateral purposes. These are judicial or statis- 
tical: judicial, when, in the course of a suit, the judge finds in this 
archive, facts applicable to the case in question; statistical, when 
they furnish positive data either for administration or legislation. 

2. In estimating the degree of credibility of such official docu- 
ments, two considerations operate at once in their favour: 1. The 
high degree of responsibility of those who prepare them ; 1. Their 
presumed impartiality, that is, these persons are supposed to be 
exempt from seductive motives, from those motives of personal 
interest which might mislead the understanding or the will. 

Still, the considerations, which operate the other Way, must not 
be forgotton. 


If it be tine, on the one hand, that the responsibility of the indi- 
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viduals in question is great, because they have much to lose, on 
the other, the danger, which they run, is greatly diminished by 
the advantages of their situation. Consider the extent of business 
in a single department, the difficulty of gaining a knowledge of its 
details, of arriving at the true state of facts among volumes of 
registers or frightful masses of papers; think, in how many ways, 
he, who pursues the truth in such a labyrinth, may be put into the 
wrong road, how easily essential documents may be kept back, and 
false results invested with the most specious appearances; and you 
will see, how little chance there is of penetrating the secrets of 
malversation, exposing them in open day, convicting men armed 
with power, much more of bringing them to punishment, or even 
of dissipating the illusion which surrounds high office, so as to 
expose delinquents of that rank to the censure of public opinion. 

Conjoin with this principal personage, whose conduct you wish 
to scrutinize, conjoin with him, I say, an association of colleagues 
under the name of council, board, assembly, corporation: then, all 
the obstacles are multiplied by the influence of each member, and 
such will be the esprit de corps, that an individual, attacked from 
without, but protected from within, will find, in the opinion of his 
comrades, a defence against the opinion of the public. 

Even in regard to inferior officers, their responsibility becomes 
more apparent than real, as soon as they know how to render 
themselves necessary, and to act conformably to the principles of 
their leader. 

It follows, that, in every case in which it is necessary to have 
recourse to official documents and testimony, in order to prove a 
transgression in a public department, it is much to be feared, that 
the investigation will be evaded; and that the witnesses, interested 
in covering abuses in which they have often a direct participation, 
will be found less worthy of confidence than any other witnesses 
taken generally. 

Since it is of so much importance to have complete and faithful 
registers of all the proceedings of public offices, it will naturally be 
asked, how is this to be attained ? 

There is no mystery in the art; all depends on the system adopte 
by each office for keeping its books. 

What, then, is the object, to which the system should be di- 
rected? This question, properly examined, resolves itself into two. 
1. In what order should the usual operations of any department be 
recorded with a view to preserve the evidence of what has been 
done? nm. What are the regular means of rendering this information 


accessible and easily consulted ? 
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ks should be adapted to the follow- 


The mode of keeping the boo 
istinct heads, all the 


ing objects: 1. To present separately, under d 
proceedings of the department in question; um. To arrange the 
matters so as to show the relation of the usual business with the 
principal aim of the establishment—-to present, on the one hand, 
the nature and value of the service performed, and, ou the other, 
the labour and expense at which this service has been purchased ; 
uu. Lo show the kind and proportion of the services of the different 
persons employed, the punctuality of each of them, in a word, their 
merits and demerits. 

The true way of bringing the book-keeping of every department 
to perfection, is publicity, wherever it is not, from the nature of 
things, dangerous or too expensive. Nobody ventures long to lay 
false or defective statements before the public. 

Those, who have had occasion to have recourse to the books of 
public offices to procure complete and accurate information, know, 
that the best of them are only the least bad. 

Nor is it surprising. This is not a sort of labour, which turns to 
the individual advantage of those who perform it; nay, it may fre- 
quently operate to their disadvantage by cutting off secret emolu- 
ments. A sort of obscurity in the registers adds to the power of 
the employés; the less perfect the written documents are, the more 
necessary they themselves are; they are needed, because they are 
the supplement to make up all that is defective ; and thus even the 
heads of departments are often in complete dependance on their 
inferiors. Besides, although the able and laborious could only gain 
by coming forth into the light, those of a different class conld only 
lose. The system, which favours indolence and abuses, is so power- 
ful, that, even if it is gotten rid of by some fortunate circumstance, 
there is a habitual tendency to fall back into it. The expression 
of Montesquieu may be applied here: “ We go down to evil by an 
imperceptible descent; we climb up again to good only by an 
effort.” 

In finance, the system of special appropriation, that is, of apply- 
ing specific sums to specific services, is the most useful of all rules, 
and gives the greatest facility in tracing and proving abuses. Ac- 
cordingly no rule is so difficult to establish, or more frequently 
violated when it is established. 

Perhaps it would be proper here to explain in detail the mode in 
which the records of courts of justice should be kept, to render 
them archives and sources of pre-constituted evidence ; but this 
subject belongs more properly to the organization of tribunals, and 
the duties of registrars, 
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CHAPTER V. 


OF WRITTEN REPORTS oF Facts (PROCES VERBAUX). 


To the class of pre-constituted evidence belong proces verbaux ; 
those written reports which are prepared on the spot, to establish 
facts having legal effects, and drawn up immediately with the pre- 
scribed precautions. 

Every thing that passes in discourse is necessarily liable, after 
the lapse of a certain time, and that a very short one, to be forgot- 
ten or misrepresented. These inconveniences can be guarded 
against only by fixing down the words in writing at the very mo- 
ment, and thus giving them a permanent existence. 

Where several parties are interestea, where mutual arrange- 
ments are to be made, and facts established, which are afterwards 
to have legal effects, this precaution is not omitted ; still, there are 
many cases in which it would be advantageous to take it, and in 
which, from not having taken it, a valuable source of evidence has 
been lost. 

The faith to be given to this written instrument, will depend on 
the manner in which it has been prepared. If one of the parties, 
who are jointly interested in this operation, but have opposite in- 
terests, has taken no share in it, the omission excites a perfectly 
natural suspicion of the fidelity or accuracy of the written state- 
ment. 

The credibility of a proces verbal, will depend tuch on the per- 
son who has drawn it up. It is of moment, therefore, that the 
parties. who have recourse to this expedient, should know, what 
individuals the legislator considers better qualified than others, to 
give credibility to a writing of this nature. 

It will be proper, then, that the law on this subject declare, in 
a certain order, what persons deserve the preference, always leay- 
ing individuals at liberty to depart from this order, for special rea- 
sons and affections. Thus, the law will establish, as occasional re- 
gistrars, first, clergymen of the established church, next, public 
functionaries, advocates, attorneys, &c. The list will be arranged 
according to the presumed responsibility and probable intellectual 
capacity of different classes. 

Here, as in the case of all other evidence, the principle of sus- 
picion will be subsituted for that of nullity; that is, the law will 
declare, that, if a person, who has occasion to have a preces verbal 
drawn up, voluntarily disregards the choice pointed out to him by 
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the legislator, in order to give an undue preference to another in- 
dividual, he furnishes, by this very fact, a natural and legitimate 
ground of suspicion. 

As, under this system, any one may come to be employed as occa- 
sional registrar, it will belong to the judges to weigh the credibility 
of his statement. If you admit the inflexible principle of nullity, 
by rejecting every proces verbal, drawn up by any other than an 
authorized person, you may deprive justice, in many cases, of most 
important proofs, and that without any reason; for, after all, this 
testimony, written down at the moment, isa check on those who 
drew it up and signed it; they cannot now depart from it without 
betraying themselves, 

But, it will be said, a false proces verbal may be drawn up: un- 
doubtedly, it may; but this does not give the fraud any addi- 
tional chance of success. Suppose that there is no proces verbal 
of the fact in question; the period, during which the project of 
falsehood can pursue its conrse unsuspected, is the interval between 
the time at which the fact happened, and the moment when it 
becomes the subject of judicial inquiry. Now, in the case of a 
proces verbal, when the fact happens, the parties are enjoined to 
give notice of it immediately: the more promptly the proces verbal 
is communicated, the less chance is there of its deceiving, if it be 
false; the longer it is delayed, the stronger will be the suspicions 
against the facts which it states. 

The progress made in this matter has been very slow. In Eng- 
land, ancient statutes authorized justices of the peace to repair to 
the spot, and to draw up written reports; this was a good begin- 
ning; but the number of facts that could be collected in this way 
was, in comparison with the necessities of justice, only a drop in 
the ocean, 

The French law had given much greater extent to this opera- 
tion, but had likewise introduced great abuses of power. I shall 
give an example of them: a proces verbal, drawn up by a tax- 
gatherer, was admitted as conclusive evidence. Was not this giy- 
ing to the witness the power of a judge, and ina way which was 
only the more effectual for being disguised ? 
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CHAPTER VI. 
OF THE REGISTRATION OF COPIES. 


WuHEN a contract is executed according to prescribed forms, 
the paper, or parchment, containing it, is the original deed. Every 
deed founded on it, and establishing its existence, is derivative 
evidence of it; and, if the words of the original are transcribed 
verbatim, the writing is a copy. 

A measure, comparatively new-in regard to contracts, but one of 
great importance, is that of ordering them to be transcribed into a 
public register. This registration protects the parties interested, 
against the various accidents to which original deeds are exposed 
in the hands of individuals. But this is not all: it is of great use to 
creditors and purchasers, who have a high interest in securing 
themselves against deeds which might clandestinely convey to ano- 
ther the property on which they have claims. Thus it is a defence 
against fraud. 

I say nothing here of the fiscal advantages, which may be de- 
rived from this measure, by subjecting registration to a tax, or of 
the statistical knowlege which may be furnished by it. 


I, Its application. 


What sort of deeds or contracts ought to be registered? I answer, 
all, except in cases where the inconveniences would counterbalance 
the advantages. 

The inconveniences come under three heads: expense, delay, vex- 
ation. The natural expense consists in the labour of a copyist, and 
the keeping up of an office; the artificial expense is the tax, and 
the price of the monopoly of an official clerk. Under the head of 
delay, must be considered either the mere loss of time, a positive 
expense for persons who depend on their labour, or the loss of time 
combined with other losses, which may result from it; for exam- 
ple, the loss of opportunities of pleasure, of promotion, or of profit, 
which one might have had in a given time. Under the head of 
vexation, must be placed that special vexation, which arises from 
the necessity of revealing the state of our affairs, by registering the 
deeds which concern them. As an example of this species of vex- 
atiou, we may quote the case of testaments, and consider whether 
the inconvenience of registering such instruments, counterbalances 
its advantages.* 
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* In France, testaments are registered only after the death of the testator ; 
registration is then obligatory, Besides the secrecy, which may be desirable, 
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In all deeds, registration ought to be competent at the request 
of the parties, but it should not be made obligatory, except in 
relation to deeds with which it is of consequence that third parties 
should be acquainted, and in which publicity is necessary as a pro- 
tection against fraud. 


II. Means of ensuring registration. 

Registration being prescribed by law, how shall it be enforced ? 
Shall the deed, which is not registered, be declared null? 

The answer on this point, as on others, will depend on the pre- 
cautions taken to make all interested parties acquainted with the 
law, and to render the execution of it easy. We must not set out 
with supposing bad faith on the part of those who neglect this 
form; it may be the effect merely of carelessness, of indolence, 
more frequently still of ignorance—an ignorance, which in this case 
is perfectly excusable. If this omission be regarded as a violation 
of the law, the punishment of the offence ought to fall on him who 
has committed it; and whois the true offender, if not the lawyer 
who neglected to put the parties on their guard? Yet itis the in- 
nocent client who suffers; the real culprit escapes from punish- 
ment. 

If the law of contracts were made more clear, and their forms 
fixed and easy, parties would be inclined to dispense with notaries, 
attorneys, and other public functionaries. This would be an eyil, 
but one easily remedied. Print on the margin of the stamped 
paper a particular notice, informing the contracting parties, that, 
if they do not employ a legally authorized person, it will be con- 
sidered as a cause of suspicion. No more is required to induce 
individuals to make use of professional men, particularly if their 
services can be obtained at a moderate price; if they cannot, the 
blame lies with the legislature. 


fll. Total, or partial registration. 

Ought it to be required, that contracts shall be registered entire, 
or only in part? 

It would be desirable that the whole should be transcribed; but, 
to avoid expense, there might be exceptions, above all, in deeds 
of little importance, and such as have no interest for third parties. 
ges registration might be jimited to the insertion of the principal 
heads. 


a 


there is another reason for not registering them while he is alive, viz. that, 
till his death, the testament is only an intention which he may change and recall 
at pleasure; but, after his death, it is perfectly proper, that his last will 
should obtain publicity ; there is no longer any reason for secrecy. 
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This could not be done, with a contract framed after English 
practice. Why? To register the principal heads, it is necessary 
that the contract be divided into distinct parts. But, in an English 
contract, there are no parts; it is one mass, one chaos, in which 
the essential clauses are so drowned, and dissolved in a confusion of 
of words, that only a professional man can distinguish the essential 
from the accessory. It looks as if every possible precaution had 
been taken, to render them unintelligible to every one who has not 
made these forms, and that technical language, his particular study. 


IV. Means of securing registered copics against the blunders of copyists. 

To take from an original paper a single copy, free from error, 
is a problem, which it wouid have been thought impossible to solve, 
little more than three centuries ago; at the present day, the inde- 
finite multiplication of the most correct copies is a prodigy of art so 
familiar, that we enjoy it without thinking of it. 

But, independently of printing, which is a costly expedient, there 
are other means of obtaining, without expense, copies which 
leave nothing to be wished for. Thus, in the very act of writing, 
the same hand, moving two different pens at once, produces two 
sets of all the characters. In the same way, a sheet of paper, 
placed below the sheet that is written on, receives an impression 
precisely similar. There are other well known methods, of which 
advantage may be taken for register copies, if people will only give 
themselves the trouble to reflect on the matter. 


CHAPTER VII. 


MEANS OF DISTINGUISHING AN ORIGINAL FROM A NON*-ORIGINAL WRITING 5 
AN ORIGINAL FROM A COPY. 


We are about to enter on the examination of some difficult 
questions, which naturally arise from the subject of pre-constituted 
evidence. They are questions concerning the genuineness of 
writings. 

1. Let us first look at the case of a merely casual writing ; a letter, 
for instance. The letter is signed; nobody knows the hand ; is it 
an original or a copy? No certain answer can be given; but the 
probability is, that it is an original. Why? Because, taking the 
total number of letters written, copies are but few in comparison 
with originals. The strength of this consideration, however, de- 
pends on several circumstances: 1. The importance of the subject 
of the letters, whether or not they be commercial, whether they 
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relate to private affairs, or affairs more or less public. 1. The 
custom of the country and its literary state at the period in 
question. 

When a copy of a letter is made, it is usual, if no fraud is in- 
tended, to give it this title, or affix to it some mark which serves 
the same purpose; but this precaution may easily be omitted. I 
have a letter before me ; I transcribe it for my own use ; I know 
that this is a copy, and there is no necessity why I should give this 
information to myself. 

If the letter is not signed, it certainly wants one character of 
originality; but this formality is often omitted by persons who are 
writing familiarly to each other. Here, too, it is necessary to attend 
to the customs of the country; customs, which may be the result of 
the mode of government. It is much more common to sign familiar 
letters in England than in France. 

2. Suppose the document to be, not a Ictter, but a memorandum 
made for my own use. If a copy of it is made by another hand, 
and both are supposed to be equally free from erasures and correc- 
tions, it will be impossible to distinguish the original from the 
copy, unless the author or copyist be called, or their hand-writing 
compared. 

Where there are visible erasures and corrections, they may afford 
conjectures for distinguishing the original from the copy. 

In an original, every alteration springs from a change of thought. 
If one word is effaced, and another substituted for it, the substi- 
tuted word will have no physical resemblance to the one in whose 
place it comes. This difference will be still more apparent, when 
several words following each other are erased, and replaced by 
others. 

When there are corrections in a copy, if the error consist in the 
omission of a word, or of several words, as it is not discovered till 
the line is finished, the correction, that is, the insertion of the 
words omitted, will commonly appear as an interlineation. If the 
error consists in having substituted one word for another, there 
will generally be some physical resemblance between the words, 
which has misled the copyist; for example, person instead of prison. 

In aword—in an original, the corrections will indicate some change 
of thought in the writer. In a copy, the corrections will exhibit 
traces of a mistake committed in the mechanical act of transcribing. 

But in regard to all these diagnostic signs, one observation must 
be made which is worth all the rest—beware of placing implicit 
confidence in them; and that, for two reasons: 1. Because, even 
where there is no fraud, their proving power is variable; it has 
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degrees. 11, Because, if a positive rule were laid down regarding 
them, fraud would guide itself by this rule. In the natural state 
of things, an original draught may swarm with substitutions and 
interlineations; a copy is generally free from these defects: but 
were there any rule obligatory on the judge as to this point, then 
whoever had a fraudulent intention to make a copy pass for an 
original, would crowd it purposely with alterations and erasures. 


CHAPTER VIII. 
MEANS OF ESTABLISHING THE GENUINENESS OF A WRITING. 


To prove that a writing is genuine, is to show that it is the 
writing of the person to whom it is attributed, and that it has not 
been altered. 

If the writing is proved to be genuine, the only truth established 
is, that it really is the writing of the person to whom it is ascribed ; 
for the testimony contained in it may be utterly false, though it be 
genuine; and, in the same way, it may be perfectly true, without 
being genuine, 

There are cases, in which, in a practical view, that is, with the 
view of making some judicial use of the writing, it is not sufficient 
to know who is its author; it is necessary to know further, whether 
he framed it according to his own knowledge, and what was his 
intention in making it. 

The question is put in a single word, is the writing his? But 
the meaning attached to this word varies in different cases. 

Is it the expression of an act of his will—for example, his testa- 
ment? The writing is not authentic, is not his, unless it be accom- 
panied by the desire that it be regarded as his. If he has revoked 
this last will, the alteration must be proved in its turn; then the 
former intention no longer exists, it gives place to the new one. 

If the writing contain a narrative of events, there must likewise 
be some proof that he acknowledged them to be true, and gives 
them the weight of his testimony. 

Having pointed out this distinction, I proceed to the means of 
discovering whether a writing be genuine or not; and I say, that 
the course to be followed is extremely simple. ‘The difficulties, 
which occur in English law on this point, are not in the nature of 
the thing; they are merely absurdities under the mask of science. 

No case can show better the utility of the first rule of procedure, 
which we have laid down—that the parties come to mutual explana- 


tions before the judge, in the beginning of the cause, 
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1. The plaintiff asks the defendant: “ Here isa written deed, on 
which I mean to found my claim, No. 1.; what have you to say? 
do you admit it to be genuine? or, if not, on what ground do you 
deny that it is so? 

The defendant: “1 admit it to be genuine.” The plaintiff thus 
produces all his documents, putting the same question on each of 
them. 

The same course is followed with the other party, and the sub- 
stance of the answers is entered in the record in the most succinct 
form. 

Although I speak only of the plaintiff and defendant, I do not 
mean that they should not be allowed the assistance of a lawyer, or 
whomsoever else they may choose, or even that they may not be 
permitted to appear by a representative, when their personal ap- 
pearance would occasion serious inconvenience. 

In this mode of procedure, the evidence may be divided into two 
parts: one provisional, the mere act of the plaintiff presenting the 
deed in question as genuine; the other definitive, the act of the de- 
fendant admitting it to be genuine. 

If the defendant be one of the contracting parties, and has signed 
the contract, his admission of its genuineness will be conclusive evi- 
dence, even in regard to the other parties interested, excepting 
such as have had no opportunity of examining the deed and op- 
posing the evidence. 

2. Let us now take the contrary case, the case of the genuine- 
ness of the document being disputed. In the former case there 
was no occasion to call external witnesses; but in this, no com- 
petent witness can be removed as superfinous. 

In support of the deed, the party using it ought to employ all 
his strength in proving it; the party who denies it, ought to employ 
all his in invalidating it. ‘To every tem of evidence furnished by 
the one, an opposite item should be furnished by the other: first, 
cross-examinatious, if Uicre be parol evidence; then all the ci, 
cumstantial evidence which the case admits. 


I. Direct evidence to establish the genuineness of the deed. 


1. The afiirmative testimony of the attesting witnesses; that is 
of the very persons who have put their signatures to the deed. , 

2. The testimony of other persons, who, although they have not 
signed the deed as witnesses, can furnish evidence of its genuine- 
ness; from having seen it written, to example, and signed by 
the parties, from having heard the parties acknowledge it to be 
genuine, &c, ; 
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3. The testimony of the party in whose favour the deed is pro- 
duced, declaring that he made, wrote, and signed it. 

4. The testimony of the party against whom it is produced, ad- 
mitting it to be genuine and not vitiated. 


II. Circumstantial evidence. 


It may be divided into the following seven heads; but this cata- 
logue is only an attempt, which may open the way to the improve- 
ment of this branch of judicial logic. 

1, The witness declares his belief, that the writing produced is in 
the hand of the person to whom it is ascribed. The ground of his 
belief is, that he has seen this person, on one or more occasions, in 
the very act of writing, and that he finds a resemblance between 
the writing in question and the writing which he has seen come 
from that person’s pen. The proving power of this evidence is ex- 
tremely variable. Abbreviated designation of such evidence: simi- 
larity of hand-writing, inferred ex scriptione olim visd. 

2. The ground of the witness’s belief may be, that he is in the 
habit of seeing an indefinite number of writings of the same per- 
son, which he is convinced are in his hand, and that the one 
produced resembles them. Similarity of hand-writing, inferred ex 
scriptis prius cognitis. 

3. The witness is a person of skill, a man who by his situation 
is frequently called on to compare writings, particularly signatures ; 
and on comparing the writing in question with other writings ad- 
mitted to be in the hand of him to whom the former is ascribed, he 
declares his belief of their similarity. Similarity of hand-writing 
inferred ex scripto nunc viso et comparato. 

4. The witness is the person, who is said to have had the writing 
in question under his keeping, and in his power, at a fixed time, 
including the time when it was produced as a piece of evidence. 
Genuineness, inferred ex custodia. 

But asa writing may, in one way or another, come into the hands 
of any individual whatsoever, the circumstance of possession, of 
itself, proves nothing, or almost nothing. It has effect, only in so 
far as it is supported by presumptions arising from the tenor of the 
writing, No value, therefore, is to be set on this sort of evidence, 
except in cases where the apparent age of the writing in question 
excludes every expectation of finding direct testimony to attest the 
signature of its author. 

5. To support the writing in question, another is produced, 
which agrees with it remarkably, in a great number of circum- 
stances, If the latter be genuine, it may serve as evidence that the 
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former is genuine, provided this agreement is not the result of de- 
sign, but the effect of a natural coincidence. Genuineness, inferred 
ex concordantia. ; 

6. The writing is in the hands of the judge; it is accompanied 
by an official note, that is, a visa, or certificate, of a public func- 
tionary, whose duty it was, at the time this deed was made, to ex- 
amine writings of this nature, and establish their genuineness. 
Genuineness, inferred ea visu officiali. 

In this case, the proving fact must be proved itself. Is the note 
in question really a note of the public functionary to whom it is 
ascribed? This fact can be proved only by circumstantial evidence, 
unless the individual be alive, and can be brought into court. ‘This 
would be direct evidence, the evidence which should always be 
employed as soon as possible, because it is the most proper, and, at 
bottom, is the only evidence which is entirely satisfactory. 

Ifa deed can be forged, so can a certificate; but as the difficulty 
of imitation increases with the number of hands to be imitated, the 
consequence is, that such certificates have always a certain proving 
power, and add something to that intrinsic value of the deed itself, 
which may be presumable from its tenor. 

7. The writing is submitted to the examination of the judge ; 
from its tenor, that is, from its nature and character, le infers that 
it was made on the particular occasion to which it is alleged to 
refer, and that its author was the person to whom it is ascribed by 
the party producing it. This is very generally called internal evi- 
dence. Genuineness, inferred ex tenore.* 

I find in the works of a lawyer already quoted, some observations 
applicable to this subject, and supported by long experience. He 
has the following remarks on the comparison of writings : 

“This species of evidence goes on the supposition, that every 
man gives his hand-writing a particular character; and that, from 
the similarity, or dissimilarity of the hand in several writings, it may 
be concluded, that they were or were not written by the same in- 
dividual ; a conclusion that is attended both with difficulty and 
danger, 

“In this sort of proof, legislators have distrusted the sagacity 
of judges, and have preferred the art of persons of skill. 

“ Without referring to cases, which the blunders of men of skill 
have made celebrated, to the event which happened in Armenia, 
and induced Justinian to introduce new precautions by the 75th 
novel, or to the cases of the canons of Beauvais, and the vicar of 
SE ee eS eee ‘ 

* This head has seyeral sub-diyisions; see the following chapter. 
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Jouarre, which the modern reporters have preserved for us, expe- 
rience has proved the utter insignificance, the uselessness, nay, the 
absurdity of the reports of writing-masters, thus invested with the 
authority of men of skill. Minute description of the form and po- 
sition of the letters expressed in the language of art, a puerile ac- 
cumulation of technical phrases, pretensions to the rigour of de- 
monstration, without any conclusion, more obscurity produced by 
their contradictions than light afforded by their reasonings—this is 
what we have ourselves found, not in one case, but in almost every 
case, where, from the deficiencies of the law, it was necessary to 
have recourse to these pretended men of skill. 

“ Leave to the tribunals the comparison of writings. One con- 
jecture taken with another, that of the judge appears to us far pre- 
ferable to that of the professed man of skill. We think that greater 
confidence is due to his discernment, his experience, and, above 
all, to the responsibility which then lies entirely upon himself. 

“ But, while we would not make it obligatory on the courts to 
call in men of skill to their assistance, neither would we go the 
length of prohibiting them from adopting that course. 

« Shall this verification by comparison of hand-writing, taken 
separately from all other evidence, be sufficient for admitting as 
true, or rejecting as false, the deed produced by a party ? 

“ Those, who maintain the negative, object, that this verifica- 
tion derives its whole authority from a very inconclusive mode of 
argument, the argument a simili et verisimili: there is a great dif- 
ference, they say, between likelihood and truth; to be like another, 
is not to be identically the same. ‘They appeal to experience. On 
the one hand, how many circumstances may produce differences in 
the writing and signature of the same person—the shape of the pen, 
the position of the hand, the greater or smaller degree of habit or 
application, health or sickness, the weight of years, &c. 

“ Tf to all these innocent causes of difference be added that which 
springs from guilty intention, from an acquired habit of disguising 
one’s hand-writing, there will be no difficulty in conceiving, how 
easily different writings of the same person have been ascribed to. 
different hands. 

“ On the other hand, the art of counterfeiting hand-writings and 
signatures, has at all times been carried to so frightful a pitch of 
perfection, that any difference between the true and forged writing 
escapes the most practised eye, nay, even the eye of the author of 
the genuine document. The records of the bar contain but too 
many celebrated examples of this. 
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“ Conjectural, however, and imperfect as it may be, the legisla- 
ture cannot prudently prohibit this source of evidence. 

“ Tts exclusion would be peculiarly favourable to fraud ; it would 
embolden forgers by depriving justice of the only means, by which, 
in a great number of cases, she can reach crime. It would multi- 
ply those denials of writings, of which shameless debtors allow 
themselves to take advantage, when they are certain that they can- 
not be confounded. 

« Without this mode of proof, where would be the effect of deeds 
under private signatures, which had not been executed before wit- 
nesses, or the witnesses to which were dead ? 

“ Agreements would no longer have any security, except when 
accompanied by formalities, and a degree of publicity, which neither 
circumstances, nor their own nature, always allow. 

“ This obligation to use forms, and this feeling of distrust, thus 
produced by the law, would exercise, by their daily effects, a most 
mischievous influence on morals: they would produce a much more 
serious evil, than any that could result from a judicial mistake in a 
possible case. 

* Moreover, such mistakes will be less frequent, the more law 
trusts to the judge, &c.”—Rapport sur la Loi de la Procedure civile de 
Geneve, par M, Bellot, tit. 18. 


CHAPTER. IX. 


MEANS OF ESTABLISHING TIIE FALSEHOOD OF A WRITING. 


In a question relative to the genuineness of a writing, the 
general presumption is in its favour; it may even be said, taking 
cases in the mass, that instances of forgery are extraordinary ; but 
when one does occur, the operation, which we have just gone 
through, must be reversed. With some additions and variations, 
the catalogue of means that may be used to overturn the genuine- 
ness of a writing, corresponds to those which may be used to esta- 
blish it. 


I. Direct evidence against the genuineness of writing. 


1. The negative testimony of the persons mentioned in the deed 
as attesting witnesses. 

2, The negative testimony of persons not mentioned in the deed 
as attesting witnesses, 
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3. The evidence of the party against whom the deed is used, 
denying that he wrote or signed it. 

4. The evidence of the party who uses it, admitting it to be false 
and forged. 

5. Hearsay evidence, that of a person who declares that he heard 
an attesting witness, or the party using the deed, say that it was 
false and forged.* 


II. Circumstantial evidence. 


I. Dissimilarity of the hand-writing, proved, 1, By a witness who 
has scen the alleged author of the deed in the very act of writing ; 
11. By a witness who has had other means of knowing his hand- 
writing. 11. By the testimony of men of skill, 

il. A presumption contrary to that arising from possession. The 
person producing the deed, as having had it in his keeping, or 
passed it through his hands, is the person, who, if it be sustained, 
will derive a benefit from having forged or falsified it. Such a cir- 
cumstance is always a legitimate ground of suspicion. 

Il. Material proofs, affording indications of forgery. These may 
be drawn from the paper, from the ink, or from the seal. 

1. From the paper. Is it of a date posterior to the date of the 
writing 2 A sure proof of forgery.¢ Does the surface present un- 
equal degrees of thickness, such as would be produced by erasures? 
A reason to suspect vitiation. Are there visible marks of oblitera- 
tion apparently produced by applying a solvent to the colouring 
matter? Another cause of suspicion. 

The last two indications are applicable to parchment, vellum, 
and every other substance made of skin. 

2. From the ink. If the colour of the ink, though every where 
the same, be fresher than can well be supposed at the distance of 
time from the date of the deed, it is a natural cause of suspicion. 
But this circumstance cannot be much built on; the quality, the 
intensity, the brilliancy of colour, may differ considerably in inks 
made at the same time. 

If the appearance of the ink is different in different parts of the 
same writing, this is another source of suspicion, and, in certain 
RO a ie eee eae ee ea 


* Hawkins, 50. The plaintiff produced a testament signed by three wit- 
nesscs, two of whom were dead. The third (a woman) declared, that while 
she was in the service of one of the witnesses, during his last illness, and about 
three weeks before his death, he drew this testament from his bosom, and de- 
clared that he had forged it himself. This evidence was received. 


+ This may be proved in different ways: 1. By the difference of the stamp, 
when the deed is on stamped paper, and this is a reason for frequently chang- 
ing the stamp. 11. By the establishment of the manufactory in which the paper 
was made, and the maker’s mark on the leayes. 
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cases, a stronger one. A distinction, however, must be taken. If 
the ink, which follows the one first used, is continued to the end, 
this affords no ground of suspicion ; the natural interpretation Is, 
that the writer was not pleased with the first, or that he had 
changed his pen. This indication acquires strength, only where 
the difference of the ink presents spots, words here and there, in a 
different colour from the others. More accurate inspection will 
discover chemical or mechanical erasures, and the obliterated 
words may be gathered. from the context. 

IV. Indications of forgery, or vitiation drawn from the tenor or 
nature of the writing. —This takes in a vast field, affording abun- 
dant occupation for the sagacity of judges and lawyers. The indi- 
cations of falsehood now to be pointed out, have often overturned 
pretended deeds and pretended testaments, which were fortified 
with every appearance of speciousness. It was by the application 
of these tests, that the learned critics of the fifteenth and sixteenth 
centuries proved the falsehood of those crowds of deeds and writ- 
ings, which had overreached the credulity of ignorant ages. The 
study of these works ought to be considered an important branch 
of judicial logic. 

1, The falsehood of a writing will often be detected, by its mak- 
ing direct mention of or allusions more or Jess indirect to, some 
fact posterior to the date which it bears. Under facts, are here 
comprehended persons, things, situations. A contract supposes the 
death or marriage of a person, though he was neither dead nor 
married till some time afterwards. A contract supposes a voyage 
or journey not yet made, the exercise of an employment not yet 
obtained, a place of residence, where the person in question did 
not reside at the date of the deed. The mention of posterior facts ; 
—first indication of forgery. 

2. Ina living language there are always variations in words, in 
the meaning of words, in the construction of phrases, in the man- 
ner of spelling, which may detect the age of a writing, and lead to 
legitimate suspicions of forgery. A deed, for example, contains 
modes of speech, which were not in use till after its date. This 
principle of criticism, when applied to literary works, has often led 
to difficult and doubtful researches ; but its results are more cer- 
tain, and sometimes decisive, in legal deeds, writings drawn up by 
practitioners who do not readily forsake the language and forms 
of their profession. The use of words not used till after the date of 
the writing ;—second indication of forgery. 

3. The writing contains false facts stated as true,—facts, which 
could not fail to have been known to the alleged writer,—facts, for 
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example, incompatible with other facts which he must have known. 
This indication, it must be admitted, does not prove that the deed 
in question is forged or vitiated; but it impeaches the veracity and 
probity of its maker, and leads naturally to suspicion. The asser- 
tion of false facts, known to be such by the maker of the deed ;—third 
indication of forgery. 

4. The contract contains engagements incompatible with other 
anterior engagements, undertaken by the pretended maker of it, or 
by those in whose place he comes; and of which he could not have 
been ignorant. It is evident, that this circumstance, too, is no indi- 
cation of forgery, except in so far as it impeaches the probity of the 
maker of the deed. It must always be ascertained whether he did 
not act from ignorance. Disagreement of the contract with antecedent 
contracts ;—fourth indication of forgery. 

5. The writing, or contract, in question, was not produced, nor 
any mention made of it, in circumstances where the party now 
using it would naturally have produced it, and taken advantage of 
it, if it had existed. The strength of this indication depends on the 
party’s knowledge of the existence of the deed, and the absence of 
any special reason for not using it. Silence or concealment concerning 
the deed, at a time when it ought to have been made known ;—fifth in- 
dication of forgery. 

6. The writing, taken altogether, implies qualities in point of 
knowledge, intelligence, or morality, manifestly superior or in- 
ferior to what conld be expected from the person to whom it is 
ascribed, so far as can be judged of by other writings of his own. 
This indication does not at all apply to legal deeds, to contracts ; it 
is limited almost to casual writings, such as letters, memoirs, or 
literary compositions which may be the subject of asuit, or adduced 
as evidence in a cause. Contrariety of character in knowledge, in- 
telligence, or morality ;—sixth indication of forgery. 

7. The opinions, the affections, the inclinations of the supposed 
writer, as displayed in the writing in question, are in contradiction 

with every thing that is known of him by satisfactory information 
drawn from other sources. This, too, is nearly limited to casual 
writings, such as those mentioned above. Contrariety of affections, 
tastes, opinions ;—seventh indication of forgery. 

8. The writing in question makes no mention of facts and cir- 
cumstances, which must have attracted the attention of the writer, 
and which he would not have omitted, had he known them; neither 
the ignorance nor the omission seems natural. This indication is 
any thing but conclusive, yet it may lead to suspicion. Omission 
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of facts which ought to have been mentioned ;—eighth indication of 
forgery.* tO 

9. The style, the phraseology, the orthography of the writing in 
question, have no resemblance with those of the alleged writer, as 
can be proved by comparing them with his own writings. The 
idea attached to the word style is extremely vague, and the indica- 
tions drawn from it equally so. A writer can disguise his manner ; 
but this sort of dissimulation does not go any length. This rule 
too, is applicable only to evidence drawn from vasnal writings. 
Difference of style, and in the structure of phrases j—ninth indication 
of forgery. 

10. The writing, adduced as an authentic official document, is in 
a style and form essentially different from those of the department 
from which it pretends to come. This is applicable only to one 
branch of pre-constituted evidence—that which is derived from 
public registers. 

There are errors, likewise, errors in date, for example, which 
‘may slip into deeds, without giving any reason to suspect them of 
being forged. Inadvertence is always known by this, that the mis- 
take has no object, and can have no effect. Thus it is easily dis- 
covered, because it is not intentional. 


* About the end of the last century, a man of talent published Alemoires de 
la Princesse Palatine Anne de Gonzague, written by herself. He had taken 
such pains to study the aye of Louis XIV., that, in all his statements, there 
was nothing in contradiction with history. But it was soon observed, that 
there was nothing new in the work; none of those domestic and familiar de- 
tails, which never make any part of historical tradition, but form the essence 
4 private memoirs, It was concluded, that the work was a fiction; and so 
it was, 


143 


BOOK V. 


CIRCUMSTANTIAL EVIDENCE. 


CHAPTER I. 


DEFINITIONS AND PRELIMINARY IDEAS. 


We have been treating of direct evidence ; that which consists in 
the deposition of a witness who affirms purely and simply, in re- 
gard to the principal fact, whatever he has learned concerning it by 
his own senses, abstaining as much as possible from mixing up 
with it any inference deduced by his own judgment. 

Circumstantial evidence is that deduced from the existence of a 
fact, or a group of facts, which, being directly applicable to the 
principal fact, lead to the conclusion that the latter exists. This 
conclusion is an operation of judgment. The distinction between 
fact and circumstance regards only a given case. Every fact may 
be called a circumstance in relation to another. That it thundered 
or hailed on the day a murder was committed, is an event ex- 
tremely independent of the principal fact, but it may be a circum- 
stance worthy of being remarked, and may lead to evidence. Cir- 
cumstances, then, are facts placed round some other fact; each 
fact may be considered as a centre, and all others as ranged 
round it. 

Circumstances comprehend the state of things and the conduct 
of persons. ‘Things furnish what is called real evidence ; but whe- 
ther we argue from things, or from the conduct of persons, this 
species of evidence is always the same, always founded on analogy, 
on the connection between cause and effect ; therefore it was, that 
we said (Book I. c. 3.), that all real evidence is circumstantial. 

The door of a house has been forced open ; the state of the lock, 
the marks of violence, shew, that it has been broken from without; 
a pair of shoes, which do not belong to any inhabitant of the house, 
are found in a dark stair-case; a neighbouring shoe-maker recog- 
nizes themas a pair, which he had sold to a workman who wrought 
in the village, and who has disappeared ; some of the stolen goods, 
lost on the road, conduct to an ale-house, where it is ascertained 
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this man had stopped and changed a piece of gold, &c. Here is a 
mixture of circumstances derived both from things and the con~ 
duct of the individual, from which it is inferred, that he may be 
the perpetrator of the crime. a 

It is thus, that, though we are not able to contemplate the infinite 
chain of causes and effects in its whole extent, we may scize some 
detached fragments with sufficient certainty, and pass from one 
link to another. It is with the connection among natural pheno- 
mena as it is with the tie of consanguinity, which connects all 
mankind with a first parent. The genealogical tree of the human 
‘ace is concealed from our eyes, and always will be so; but here 
and there we can trace, in a satisfactory manner, the descent of a 
family, though the clue does not Jead us very far. . 

To say that one event is a proof of another, is judgment founded 
on analogy, and the analogy itself rests on experience. It must be 
confessed, however, that this judgment may be considered as a 
sort of instinct, as well from the promptness of its operation, as 
from the difficulty of explaining it, and the impossibility of finding 
rules to guide it. This instinct, so useful to men as a guide, would 
throw them into despair, if it were not nearly uniform in all; in 
fact, all probability would vanish; all that could be said on the 
connection between phenomena would be vain, if we did not sct 
out from the supposition, that two facts, which appear in the eyes 
of one person to be connected in a particular manner, will appear 
to be connected in the same way in the eyes of all others. 

Circumstantial evidence presents itself equally in civil and penal 
matters. It varies according to the nature of the case; and the 
varieties of which it is susceptible are truly infinite. Ina crime, for 
example, the varieties of all the circumstances will be as numerous as 
there are different ways of producing the same fact. A murder will 
present entirely different appearances, according as it has been 
committed with a cutting weapon, or fir -arms, by water, poison, 
suffocation, hunger, fright, &c. 

In relation to the existence of a principal fact, a single direct 
proof, if there be no objection against the credibility of the wit- 
ness, is sufficient to make the fact be considered as proved: at least, 
the assertion of a single witness of this character is admitted, in the 
law of England, as sufficient to determine the belief of the jury and 
the application of the Jaw. 

If the existence of the principal fact be supported only by circum- 
stantial evidence, I believe there will be found, in the law of Eng- 
land, very few cases, in which a single proof of this sort has been 
thought sufficient to make the fact be regarded as proved, 
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Where several pieces of circumstantial evidence are combined, 
their union may suffice to make the principal fact be regarded as 
proved, though each of them, taken separately, would furnish only 
a probability. 

As there are circumstantial facts which render the principal fact 
more probable, so there are others which render it less probable. 

A fact, which diminishes the probability of the principal fact, 
may be called an invalidating fact. A fact, which augments its 
probability, may be called a corroborating fact. 

The whole of judicial logic consists in making a just estimate of 
these two classes of facts. An error in this estimate produces an 
injustice. In crimes, if any corroborating fact be omitted, or valued 
too low, a criminal may escape from punishment ; if an invalidat- 
ing fact be forgotten, or valued too low, an innocent person may be 
condemned. 

The conducting of the cause consists in proving the criminating 
facts; but in relation to invalidating facts—those which go to de- 
stroy the probability of the former—there is not the same certainty ; 
they may exist, or not exist; it is possible that they may escape 
attention; and there are but too many examples of cases, in which 
they have never been taken into account.* 

Let us take a hypothetical fact. A person finds in his room a 
man recently dead, and covered with blood ; another man has been 
seen hurrying out of the same room with a bloody sword in his 
hand. This is an example of full proof, given by our celebrated 
lawyer, Lord Coke: yet it seems to be far from being complete, 
that is, far from excluding the possibility of the contrary. To 
strengthen it, suppose farther that a piece of the sword, left in the 
wound, is awanting in the sword which is found in the hands of 
the suspected person. But if the deceased has given himself this 
wound, and the other, a friend, after snatching the weapon from 
him hastily, was running in dismay to seek assistance, are not the 
facts, which are adduced as conclusive proofs of guilt, compatible 
with the supposition of innocence ? 

Since these invalidating facts are so liable to he forgotten, one of 
the greatest services that could be rendered to the judicial art 
would be, to collect them under heads; but they are so infinitely 
diversified, that a complete analysis of them is not practicable. 

Before entering on the examination of circumstantial evidence, it 
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* The penal code of Austria, published in the reign of Maria Theresa, pre- 
sents a very extensive list of criminating circumstances, but makes no men- 
tion of invalidating circumstances. 
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must be observed, that it is much more simple than direct evidence. 
The latter is rendered complicated by a great number of moral 
considerations, regarding what constitutes the credibility of the 
witness, his character, his intention, his affections, the degree of 
his knowledge and intelligence. In circumstantial evidence, the 
only relation to be examined is, that of one fact to another, the 
connection between the principal fact provisionally admitted, and 
the secondary fact, by which the principal fact, it is alleged, will 
be proved. 


CHAPTER II. 


REAL EVIDENCE—TABLE OF ITS PRINCIPAL MODIFICATIONS. 


Wuat is properly called real evidence may be arranged under 
the following modifications : 

1. The corpus delicti, the condition of the thing which has been 
the object of the crime. This comprehends not only things, pro- 
perly so called, but likewise persons, in so far as they belong to the 
class of things, that is, their physical condition, independently of in- 
tellectual faculties ; as in the case of marks occasioned by sickness 
or external violence. 

2. The fruits of the crime. 

3. Instruments employed in the commission of the crime. 

4. Materials destined to assist in its perpetration. 

5. The place of deposit of the object of the crime. 

6. Neighbouring bodies having suffered some change in their 
appearance in consequence of the crime. 

7. Things which point out the individual, as having been pos- 
sessed or used by him. 

8. Inculpatory pessession of real evidence. 

9. Inculpatory possession of written evidence. 

Let it be here observed, that, to constitute real evidence, the 
thing itself, on which it is founded, must be put under the eves of 
the judge who is to decide; otherwise the evidence in question 
is only a report on real evidence ; it has no longer the character of 
originality ; it is analogous to hearsay evidence ; already exposed 
to every thing which invalidates the whole department of real evi- 
dence; it is farther exposed to every thing which invalidates, in 
particular, evidence founded on hearsay. 

Let it be farther observed, that, in many cases, real evidence re- 
(uires scientific processes; that is, it is necessary to have recourse 
to persons particularly versed in a certain art or science, to obtain 
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their assistance in estimating the proving power of a piece of real 
evidence, Phe medical science, for example, is applicable toa 
large division of this evidence; and there are several species of 
forgery, in which. no one should pronounce on the real evidence 
Without hearing men of skill. 

It must not be forgotten, that, if parol evidence is subject to 
falsehood, real evidence is liable to falsification. A land mark, con- 
sidered alone, will prove beyond doubt that the field in question 
belongs to Sabinus; but Sabinus himself has clandestinely removed 
it, and by displacing it, has fabricated, so to speak, a false attesta- 
tion. A knife, with the name of Junius upon it, is found in the 
heart of a murdered man; but the murderer had stolen this knife 


from Junius to direct suspicion against him, and remove it from 
himself.* 


CHAPTER III. 


INVALIDATING FACTS APPLICABLE TO ALL REAL EVIDENCE. 


THER» are cases in which a necessary connection exists be- 
tween the principal and the proving fact. The latter, when proved, 
proves the existence of the other; but with the exception of these 
cases, every attesting fact has a corresponding invalidating fact. 

There are even invalidating facts generally applicable to every 
branch of real evidence. 

1. Accident.—Appearances may be very plain, and yet the fact be 
purely accidental, fortuitous, a mere piece of chance. The will of 
the supposed delinquent goes for nothing; or, if he had a will, it 
was not directed to the prejudicial event which has followed. His 
object was innocent, or, even if his intention was to commit a 
crime, it was not the crime in question. 

The causes celebres of every country are full of cases, in which 
individuals, by merely accidental combinations, have been exposed 
to the most grievous suspicions, and sometimes have been con- 
demned; while other accidents afterwards discovered the injustice 
or the error which had been committed. 

‘The “ magpie mass” of Paris originated in one of these mourn- 
ful incidents. Lt is well known, tbat this bird carries off and care- 
fully conceals whatever is within its reach. A tame magpie had 
hoarded up money in the chest of a poor servant girl in the house, 
who alone had the key of it. On this single piece of evidence she 


* This mode of deceiving, not by language, but by the appearance of 
things, though very common, has no particular appellation. 
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was condemned and executed. But the thefts continued, and the 
theftuous bird was detected in the act of concealing money in the 
same chest, through a hole which had never been observed.* 

2. Falsification of real evidence committed by the real criminal to 
save himself.—Such is the case, where the thing, which serves as 
real evidence, has been made what it now is by another person, 
who, being guilty of the crime in question, or of some other crime, 
has arranged things in such a way that suspicion shall not fall upon 
him, or, if it does, that he shall have means of exculpating him- 
self.t 

3. Falsification of real evidence taken as a measure of precaution 
by an innocent person.—This is a more frequent case, and happens 
when a person, other than the accused, being apprehensive that 
some circumstance may cause him be suspected of a crime of which 
he is innocent, changes the appearance of a thing, and tries to con- 
ceal or disguise it, with the intention of obviating the conclusions 
which might be drawn from it, if it remained in its natural state. 

4. Falsification of real evidence hy a third party, with a calumnious 
intention.—This is the case where a person, Who has no connection 
with the principal fact, changes the condition of a thing with the 
intention of exposing an innocent person to suspicion, whether the 
intention arises from enmity to the individual in question, or from 
a desire to protect the real criminal. 

5, Falsification of real evidence in jest. This is the case, when 
a person wishes to give another a temporary alarm, without ex- 
posing him to the danger of legal punishment. The history of Jo- 
seph and his brethren is a well known example of it. 


CHAPTER IV. 


INCULPATORY POSSESSION OF REAL EVIDENCE. 


No term is of more common occurrence than the word pos- 
session; but those, who use it, never think of the difficulties lawyers 
find in defining it, nor of the variable and indistinct ideas which 


* See the Causes Celebres of Guyot de Pittaval. 

+ Thus, a butler steals without difliculty the plate of which he has the key ; 
but, to secure himself, he gives the theft every possible mark of violence : 
the shutters are forced; the press is broken open; the blade of a knife is 
found in the lock; a tool is found in the room; and a button is found hanging 
at the window. All these indications direct suspicion against a workman who 
has been employed in the house, and whom he has taken care to point out as 
a suspicious character before hand, 
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are attached to it. Without entering into explanations, which 
would here be out of place, suffice it to say, that possession of the 
thing, used as real evidence, is generally taken as a token of crime 
in the supposed possessor. He, for example, who has stolen goods 
in his possession, is immediately held to be the thief, or the accom- 
plice of the thief. 

The proving force of this circumstance varies according as the 
possession is actual or antecedent ; actual, when the thing in ques- 
tion is found in the possession of the supposed criminal; antecedent, 
when there is only a supposition that it has been previously in his 
possession, 


Invalidating facts applicable to possession. 


To the evidence drawn from this circumstance, must be opposed 
all the corresponding invalidating facts. All those, which have just 
been stated, apply to it; there are others which peculiarly belong 
to it. 

1. Ignorance.—The situation of the thing is such, that we are 
authorized to say, it is, or has been, in the possession of the sup- 
posed criminal ; but he himself knows nothing about it. This case 
may arise from any of the five causes stated in the preceding 
chapter. 

2. Clandestine introduction —The supposed criminal knows that 
the thing is in his possession, but he is utterly ignorant how it 
came there. 

3. Forced introduction.—The supposed criminal knows how the 
thing came into his possession, but it was done contrary to his de- 
clared will. One man, for example, held his hands ; another slipped 
a watch into his pocket; a third, who comes up on purpose, 
searches him, finds the watch, and fixes on him a suspicion that he 
is the thief. 

If the compulsion be proved, it necessarily destroys the evidence 
arising from possession ; but it may happen that the possession is 
proved, while there is no evidence of the compulsion. 

4. Non-identity of the thing. This applies particularly to the case 
of antecedent possession. A man is seen running, and is supposed to 
be making his escape; a handerchief is found in the road along 
which he ran; a handkerchief, which is like it, was seen in his 
hands, but, though like it, it is not the same. 

The identity may be established by various intrinsic marks on the 
property. ot. 

5. The service of justice—A man receives or seizes the thing in 
question with the intention of using it as evidence in court, and 
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to prevent the criminal from removing, concealing, or disguising 
it. This may happen to an officer of police in the course of his 
business, or to any other individual who voluntarily performs the 


sume duty. 


CHAPTER V. 
INCULPATORY POSSESSION OF WRITTEN EVIDENCE. 


A writinc, which contains the confession of a crime, is found 
in the possession of an individual; and, supposing him to be the 
author of this writing, though it should not be in his own hand, it 
is inferred that he is guilty of the crime in question, 

This is the simplest and least serious case of inculpatory pos- 
session. 

But the writing appears to be in his own hand; it is in the form 
of a memorandum for his own use, or of a letter addressed, though 
not yet dispatched. 

Possession in this case furnishes a stronger presumption of guilt 
than in the preceding. 

The inculpatory writing is not in his own hand; it is the writing 
of another addressed to him as an accomplice or accuser. What 
conclusion can it lead to against him? 


Invalidating considerations. 


The mere possession of an inculpatory writing, which is not in 
the hand-writing of the possessor, proves so little against him, 
when taken by itself separately from all other evidence, that it 
scarcely deserves the name of a criminating circumstance ; it is not 
a presumption, it is only the shadow of one. All the invalidating 
facts apply to it more forcibly than to any other case. Clandestine 
introduction is more easily practicable with a paper than with many 
other objects ; it may be sent directly to the individual himself by 
post; it may be addressed to some one living in his house, and thus 
be in his possession, while he has no knowledge of it. 

* On such an occasion, my dear friend, we failed in our enter- 
prize,’ (the nature of the enterprize, robbery, murder, treason, 
will be indicated by some allusion which gives the appearance of 
concert): “ keep yourself in readiness for such a day; all our 
friends have received notice ; on your part, take such and such 
measures; we cannot fail of success, &c.”’ 

Thus, if the simple possession of a writing were a criminating 
circumstance, it would be in the power of any man to put this proof 
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of crime in the hands of any other; all social security would be an- 
nihilated. 

The possession of such a writing, then, proves nothing of itself; 
it does not lead to any stronger presumption, than if it had been 
intercepted at the post-office. All the strength which this cir- 
cuimstance can have, will arise from indications which the writing 
itself may furnish; from the precautions which have been taken 
to preserve it, the character and circumstances of the author 
—in a word, from all the proofs which are naturally connected 
with this one, when the suspected person is guilty. Suppose 
the inculpatory writing to be in the style, not of an accom- 
plice, but of an accuser: “In such an affair you behaved with 
notorious dishonesty ; your patron reproached you with your faith- 
lessness in my own presence; you acknowledged a forgery,” &c. 
If Janguage like this, instead of being written, had been ad- 
dressed to him in person, it would have operated much more 
strongly against him. Why? Because the presence of the two 
parties, the accused and the accuser, furnished both a motive for 
contradicting a false imputation, and an opportunity of doing so. 
Silence in sucha case is taken for acknowledgment, though there 
are still many reservations to be made before arriving at so abso- 
lute a conclusion. But in regard to an inculpatory writing, as 
there is no room for an immediate contradiction, because the par- 
ties are not in each others’ presence, though it should be found in 
the possession of an individual, this circumstance proves absolutely 
nothing against him. If he had thought it dangerous for him, he 
would have destroyed it; he can have preserved it only from some 
motive, which proves that he knew hiniself to be secure. 

Let us now proceed to the more serious case, the case where the 
inculpatory writing appears to be in the hand-writing of the indi- 
vidual in whose possession it is found. If this be sufficiently proved, 
it would seem that this is equivalent to an oral confession of the 
crime. It remains to be ascertained, whether even an oral con- 
fession of the supposed criminal would have deserved to be be- 
lieved by the judge. We shall see afterwards, that this evidence, 
though the strongest of all, is exposed to no small number of in- 
validating considerations. 

When cases of this sort have occurred, two arguments have ge- 
nerally been used to invalidate the evidence drawn from possession. 

The first consists in attacking the authenticity of the writing 
ascribed to the supposed criminal. 

The second consists in shewing, that it is not applicable to a 
crime in general, or to the particular crime in question, or that it 
is susceptible of an interpretation which makes it innocent, 
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CHAPTER VI. 


OBSCURITY OF REAL EVIDENCE—EXAMINATION NECESSARY TO 
CLEAR IT UP. 


We have just seen, that the proving power of these different 
criminating cireumstances, arising from the state of things, and 
from possession, is opposed by invalidating facts of general applica- 
tion, and. that the presumptions deduced from them are more or 
less inconclusive. 

When we come to particular cases, the first question that pre- 
sents itself is, do these different invalidating facts meet in this 
case? 

The nature of the thing furnishes only one means of removing 
these doubts, but a mean, which, in general, is effectual and satis- 
factory—exvamination. 

If the point in question be the possession of a writing, the per- 
sons to be examined will vary according to the case. 

If the criminating writing is supposed to be in the hand of the 
accused himself, he is the only person whose examination can fur- 
nish the necessary information. 

If it isnot in his own hand, but addressed to him, there are two 
persons to be examined; the person by whom the imputation is 
introduced, and the person who is the object of it, that is, the sup- 
posed criminal. 

If the writing appears to be in a different hand from that of the 
person whose sentiments it is supposed to express, as in the case 
of a copy, or a paper written from dictation, there is a third per- 
son, the writer, from whom explanations and information may rea- 
sonably be expected. 

Finally, to have as much security as possible that all the evidence 
of this kind has been produced, that none has been suppressed 
whether with or without the intention of injuring one of the par- 
ties, there is a fourth person who must be examined, viz. the per- 
son who found the article of real evidence in question. 

“ Did you find what you now preduce, (the writing or instru- 
ment) in the possession of the accused? Had precautions been 
taken to conceal it? Did you find it in the place and at the time 
you mention? Did you bring away every thing relative to the 
same case?) Have you suppressed nothing 2” &c. &e. 

These different sources of information, so important and so ne- 
cessary, have been ina great measure excluded in English proce- 
cedure, in yirtue of an opinion altogether peculiar to English 
lawyers, 
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They have two maxims: one, that no man can be obliged to 
accuse himself; the other, that no person can be a witness in his 
own cause. 

By the first of these maxims, it is not allowed to put to a defend- 
ant any question tending to establish a criminating fact. 

In consequence of the second, the plaintiff is absolute master of 
the evidence which he offers; he produces what he chooses, he 
suppresses what he chooses; he produces the accusation, he sup- 
presses the defence ; not a question can be put to him, for he can- 
not be a witness in his own cause. 

It is true that these maxims are often violated in practice. Tak- 
ing the whole number of cases in which they are observed, and 
those in which they are disregarded, they are perhaps equal; but, 
in spite of these exceptions, they still retain sufficient strength to 
do much mischief. 

This subject will be treated at large in Book VII. under the head 
of Exclusion of Testimony. 


CHAPTER VII. 


INCULPATORY CIRCUMSTANCES ANTERIOR TO THE CRIME——PREPARATIONS, 
ATTEMPTS, DECLARATIONS OF INTENTION, THREATS. 


I. Invalidating circumstances applicable to them. 


Tur fact of the crime being proved by circumstances which fix 
it on the accused, it remains to state the different invalidating facts 
which may operate in his favour. 

1. Intention originally different.—In this case the result, which 
the intention of the accused contemplated, may either be entirely 
innocent,* or less than what has really happened, or equally or 
more injurious. 


a ne ee vee a 


* See the case of Donellan. The case was one of poisoning by a distillation 
from laurel. Criminating fact, preparations to distil ;—invalidating supposi- 
tion, the preparations may have been for the purpose of distilling rose leaves, 
or any other kind of leaves; and this, in reality, was what was alleged in de- 
fence. 

+ The following is an example of more injurious inattention operating as an 
invalidating fact: A theft has been committed in Peter’s house; Paul was 
seen skulking round the house, stealing into it, and concealing himself; but 
it is proved that his intention was to kill Peter, or set fire to the house, out of 
revenge: he desisted at the moment of execution. This intention, though 
much more injurious than that of stealing, is, if it be proved, an invalidating 
circumstance in regard to the crime committed, the theft. 
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2, Result going beyond intention.—A intended to wound B., but 


has killed him. In this case, the extenuation does not apply to the 
whole result, but only to its excess above the intention.* 

3. Change of intention—that is, in the interval between the 
preparations made to commit the crime and its actual perpetration. 
A. prepared a liquor for the purpose of poisoning b., and B. has 
actually been poisoned; but A. in the mean time had changed his 
intention. The evidence arising from this invalidating fact can 
benefit A., only in so far as his new intention was less injurious than 
the former. 

4. Intention without power.—The crime, which the supposed de- 
liuquent intended to commit, has in fact becu committed, not by 
him, but by others. . 

5, One of’ several accomplices going beyond the common wmtention 
of the others —This case, a very common one, inchides the first 
three cases, and differs from them only in regard to the number of 
delinquents, 

Two or three men combine to commit a robbery; in doing it, 
one of them commits a murder, intentional on his part, but not 
necessary to their common design. This is a case in which judges 
have not thought it worth while te enquire, whether the accom- 
plices in the lower crime had stained themselves or not with the 
higher one. 

In the rudeness of early laws, the attention of the magistrate is 
exclusively directed to physical facts; he cannot discern psycholo- 
gical facts, the different degrees of intention and will, Such is 
still the state of legislation in China; no distinction is made between 
a voluntary and involuntary homicide, When it has happened that 
Englishmen have been the victims of this rude jurisprudence, they 
nave cried loudly against its barbarity; but before throwing the 
first stone at the Chinese judges, they ought to have inquired, whe- 
ther, in many cases, they may not be reproached themselves with 
the same thoughtlessness, 
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* Among the different considerations, which should lead to the abolition of 
the barbarous practice which confounds homicide committed in a duel mutu- 
ally agreed on, with homicide committed by assassination, that which belongs 
to this head is not the least important. In general, the intention in a duel is 
not to kill, but to disable; and the proof of it is, that a wound, which pro- 
duces this effect, puts an end to hostilities. 

_t See the case of Bradford, an English innkeeper. A traveller had come to 
his house with a large sum of money; he was found swimming in his blood 
and Bradford in the room, armed for the crime. He had been anticipated by 
another traveller, with whom he had no understanding, and who confessed the 
crime on his death-hed. i 
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HI. Declarations of intention ; invalidating facts regarding such 
declarations. 

The invalidating circumstances, applicable to preparations and 
attempts, apply likewise to language, by which the accused has 
declared his intention to commit a certain crime. This intention 
may have been originally different, it may have been changed, it 
may have remained ineffectual from want of means, &c.; but far- 
ther, as words cost less than deeds, as they imply less reflection, 
less regular connection of conduct than preliminary acts, which 
always require some effort aud some degree of perseverance, the 
crimiuating conclusions tov be drawn from language have Tess 
strength, and the invalidating facts have more. 

These declarations are of the same nature with testimony in the 
way of confession—that species of confession which is extra-judi- 
cial and spontaneous; the only difference regards time; confession 
is subsequent to the event, the declaration of intention is autece- 
dent. It follows, that all the considerations, which invalidate spon- 
taneous confessions, apply likewise to language that may have been 
held previous to the crime. (See Chap. VIII.) 

If the accused alleges that his intention was originally different, 
it is the same as to say that the declaration of his intention to com- 
mit the crime, which really has been committed, was false; and, 
supposing it to be so, this declaration becomes false testimony in the 
way of confession, extra-judicial and spontaneous. 

But how can the falschood of the antecedent declaration be re- 
conciled with the admitted supposition that the crime has been 
committed? It is clear, that, in this case, the only point in dis- 
pute relates to the supposed criminal; but whether the crime ac- 
tually perpetrated has been committed with or without his par- 
ticipation, the declaration of his intention to commit it may have 
been false at the moment when it was made. Declarations of in- 
tention of this sort are no less liable to be false, than declarations 
of an opposite kind; that is, declarations of intention to abstain 
from such or such a crime. 

In the following chapter, we shall state the different motives 
which may lead a man to acknowledge a crime conmnitted or not 
cammitted by him. 


IN. Threats; invalidating facts in regard to threats. 
Te threaten to do a criminal act, is to express an intention to 
commit it. What is peculiar to a threat is, that the person, who 
uses it, does not merely declare his intention to commit the crime, 
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but makes this declaration with the design that it shall come to 
the ears of some individual, and inspire him with an alarm pro- 
portioned to the danger. 

Thus, all the considerations, which invalidate a declaration of 
intention in regard to a crime actually committed, apply still more 
strongly to threats regarding the same crime. 

In fact, the object of a threat frequently is, not the crime itself, 
but merely the apprehension resulting from it: there is no inten- 
tion but that of exciting alarm; such a case is an example of the 
state of things expressed by the words, intention originally different. 

The accused may say, “ The threat which I uttered, is a proof 
that I had no design to execute it: if I had wished to do mischief, 
would I have used a means contrary to my own object? Would 
I have put my enemy on his guard ? Would I have warned him to 
have recourse to all the means of protection, which law can furnish, 
or which depend upon himself?” 

This consideration is not without force; but it must not be 
pressed as conclusive, Criminal threats are but too often executed. 
The original intention was to produce terror; but enmity grows 
warmer, provocations follow each other, and, if an opportunity 
occurs, the crime is committed. 

Observe, that a threat tends of itself to prove two criminating 
circumstances: 1. The existence of corresponding motives; 2. The 
existence of corresponding dispositions; both of them permanent 
sources of the species of crime which corresponds to these motives 
and dispositions. 


CHAPTER VIII. 
OF EXTRA-JUDICIAL ACKNOWLEDGMENTS. 


No branch of circumstantial evidence requires more attention, 
than that drawn from the language which may have been occa- 
sionally held by the accused, in relation to the crime for which he 
is in the hands of justice. 

When the suspected party is really guilty, absolute silence seems 
to be the most reasonable part he can take. Why then does he 
risk speaking? Because he thinks he sees suspicions already 
formed against him, or because, in his uneasiness, he adopts this 
hazardous expedient to prevent them. He puts questions timidly 
to ascertain how much is known, and how much is presumed ; ies 
does not dare to be silent in the presence of people who are talline 
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freely of the fact in question; he relates it himself, to wear an air 
of assurance; and, in this necessary mixture of truth and false- 
hood, he inserts facts which could be known only to himself, and 
form a snare in which he is caught. 

If the conversation about the crime has been commenced by the 
delinquent himself, it is probable that his hearers, struck by the 
obscurities and ambiguities which may occur in a falsified narra- 
tive, will put questions to obtain clearer information, and will re- 
ceive answers, 

These statements, whether in the form of a spontaneous relation 
without questions, or composed of questions and answers, will pro- 
bably present a mixture of direct and circumstantial evidence. 

Confession must be distinguished from acknowledgments. In judi- 
cial practice, a person is said to make a confession, when he so far 
inculpates himself by his own language as to produce full convic- 
tion against him. Acknowledgments are partial confessions, por- 
tions of proof by confession, detached fragments, which may be re- 
united into a chain, but only by a process of the nature of circum- 
stantial evidence, by reasoning on probabilities. 

Acknowledgments of this nature should never be regarded as 
equivalent to a confession; however clear and decisive they may 
appear, the judge ought to verify and complete them, as much as 
possible, by all the processes of examination. 

To this condition it is, perhaps, proper to add another ; acknow- 
ledgments ought never to be considered as equivalent to a confes- 
sion, except in so far as they would be thought sufficient to justify 
conviction, if they had been furnished by another witness. The 
circumstance that they come from the accused himself, ought not 
to operate more strongly against him, than if they had come from 
another. But we will be better able to judge of the propriety of 
this condition, after we have weighed all the circumstances which 
invalidate this species of evidence. 


Examination of the motives which lead to extra-judicial testimony 
against one’s-self. 


When a man freely, spontaneously, and not before a tribunal, 
makes declarations which tend to fix some crime upon him, two 
questions naturally arise: 1. To what can such a revelation be as- 
scribed ? 2. How does it come to the knowledge of the tribunals? 

To answer the first of these questions, is to ascertain the motives 
which may lead an individual to make declarations prejudicial to 


himself. 
To answer the second, is to point out the causes why such de- 
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clarations are divulged, the particular incidents which bring them 
to the knowledge of the judges. 

A man may thus give testimony against himself— 

1. From participation as an accomplice.—-Conversations between 
accomplices about the time, the place, the means, or other cir- 
cumstances of a crime, whether projected or already committed.* 

2. From mere confidence—The criminal, whether from interested 
_views, or in the hope of finding a fellow feeling, makes disclosures 
relative to the crime toa person who had no hand in it. 

3. From direct boasting —The supposed delinquent, vain of his 
offence, voluntarily relates it, with more or less detail, to a person 
who, he expects, will adinire him and join in his feelings. 

This case is by no means rare. It often occurs among malefac- 
tors by profession, but is not confined to them. When James, the 
painter, was hanged in 1777, for setting fire to the magazine at 
Portsmouth, the principal part of the evidence was of this nature. 
He had wished to gain honour by his deed with those persons, who 
entertained, he thought, the same favourable sentiments towards 
the American insurgents as himself. 

4. From imprudent hoasting.—That is, boasting without foresee- 
ing its consequences, Animated by the same motive of vanity or 
sympathy, as in the other case, a man relates some deed of his 
own, which, though not criminal itself, turns out to be a proof of 
the principal fact. 

5, From mere imprudence in conversation—Hurried on in a reci- 
tal, without any intention to boast, aman relates some fact regard- 
ing himself, without perceiving that this incident has a necessary 
connection with the principal fact, that is, the fact of his crime. 

There are people who allow themselves to be so carried away in 
an interesting narrative, that they forget the personages in whose 
mouths they were putting it, and transfer the facts to themselves, 

6. From an unadvised desire lo exculpate himself.—The uneasiness 
of the guilty is at first his greatest enemy. If he believes that he is 
exposed to the imputation of having committed the crime, or that 
suspicion is already directed against him, he adopts indirect means 
of justifying himself; he introduces into his conversation facts, 
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* The punishnient of a man in office, in a province of France, who was 
convicted of murder, in consequence of a single expression uttered before wit- 
nesses, Will long be remembered. He had just killed the husband of a woman 
with whom he was in love. She was in the theatre at the time; he went takd 
her box immediately after having struck the blow, and said on addresain 
her, Ae is_aslecp, This single expression led the judges to the discovery of the 
crime.— Voltaire, Melanges Histcrigues, t. U1. Justification du President de Thou. 
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which he thinks fitted to remove suspicion, and which produce an 
opposite effect. 

7. From repentance, or the distraction of’ terror —It may happen, 
that the criminal, overwhelmed by anguish and remorse, may seek 


relief in confession, whether made confidentially to his friends, or 
those he takes to be his friends, or even with the intention that 


these acknowledgments shall be used in evidence against him. 

8. From the influence of a higher interest—A man, in pursuit of 
some gain or advantage, discloses a fact which becomes a proof of 
his crime. He may have made this disclosure without perceiving 
the consequences of it, or even though he did perceive them, if the 
object in view be sufficiently valuable to compensate the risk in- 
curred by the discovery of the crime. 

The causes of these private disclosures being divulged, that is, 
the means by which they come to the knowledge of justice, are 
three in number: 

1. An auricular witness, one who has listened without the cri- 
minal’s knowledge, or one against whom the criminal did not 
think it necessary to be upon his guard; a child, for example, or 
a passenger. 

2. Papers accidentally found, intercepted, or seized. 

3. Disclosures made by those to whom the delinquent has con- 
fessed his crime, or by accomplices, whether there be treachery in 
making these disclosures or not. There can be treachery only 
where there has been confidence. What is the effect of this treach- 
ery on the proving power of the testimony? This question remains 
for examination, 


Invalidating considerations regarding extra-judicial testimony 
againsé one’s-self. 


All the considerations, which tend to invalidate the criminating 
consequences that may be drawn from these extra-judicial acknow- 
ledgments, may be ranked under three heads: 1. The testimony 
may have been misunderstood ; 2. It may be incomplete; 3, It may 
be false. 

1. The language of the individual has been misinterpreted, if he 
did not intend to say what is attributed to him; if he spoke in allu- 
sion to some other fact than the crime in question; if the witness 
has taken seriously what was only said in jest; or if the act, sup- 
posed to be criminal, was innocent in itself. 

2. His language may have been incomplete, and, from this very 
cireumstance, peculiarly liable to false interpretations. He may 
have spoken of some other circumstance, which may or may not 
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be connected with the principal fact; he may have omitted what 
would have been a key to the whole matter, and removed every 
suspicion ; the facts, which are awanting in an accidental and sa 
perfect relation, may be of such a nature, as to change the charac- 
ter of the principal fact. > 

3. What he said may be false. But, it will be said, is it proba- 
ble, that a man will invent a lie against himself, and expose him- 
self to be punished for a crime of which he is not guilty ? This 
Supposition, strange as it may seem at first sight, is neither im- 
possible nor exaggerated; and the intercourse of the sexes furnishes 
several examples of this species of folly. A man will try to put 
himself off as the seducer of an unmarried woman, to remove rivals, 
or induce her parents to accept of his alliance. With a married 
woman he will have recourse to the same artifice to bring about a 
divorce. Even without any view to marriage, mere vanity is strong 
enough to induce a man to degrade himself in the eyes of one class 
in society, in the hope of elevating himself in the eyes of another. 

Many other reasons may render the testimony a man bears 
against himself false. 

1, It may be false from weariness of life, from the sufferings of 
a long imprisonment, from the pain and trouble which, in the case 
of a capital accusation, may lead an unhappy man to prefer this 
sort of suicide to every other. 

2. It may he false from mental derangement, or errors which 
disorder reason; so it was with those, who acknowledged them- 
selves guilty of witchcraft, of having communication with infernal 
spirits, making compacts with the devil, &c. 

3. It may be false from sympathy for an individual whom the 
accused wishes to saye by sacrificing himself. The drama of the 
Honest Criminal was founded on a historical fact. 

4. It may be false from sympathy with the public. Without seek- 
ing for example in history, the episode of Olindo and Sophronia, 
in Tasso, may be quoted as an example of a magnanimous false. 
hood, produced by religious zeal and love of country. 

5. It may be false from the view of gaining a pecuniary recom- 
pense. This does not apply to capital crimes; but, in inferior of- 
fences, a man may be found to take the crime upon himself, and 
to discharge the true culprit for a fixed sum, This is said to be fre- 
quent in China. 

G6. It may be false with the view of obtaining security against 
some other accusation, In one of the last revolutions of Naples, an 
amnesty was promised to all who should come in and declare them- 
selves to haye been brigands, the name by which one of the parties 
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was known. Many peasants who had never taken up arms declared 
themselves guilty, as a measure of precaution to have the benefit 
of the act ; it was a false discharge on a false imputation. 

7. It may be false from the desire to conceal a crime which one 
has committed, by acknowledging a crime which he has not com- 
mitted. ‘Thus a man, unexpectedly found in a house during the 
night, would acknowledge a theft of which he was innocent, rather 
than betray the woman on whose account he had come there. 

All these cases, to be sure, aré rare in comparison with those in 
which the acknowledgments are true testimonies against the 
person who makes them; but the readier we are to consider this 
evidence as conclusive, the more necessary it is not to forget the 
facts which may invalidate it. 

Hitherto we have considered only extra-judicial avowals, made 
without examination or the intervention of a judge; but the addition 
of these two circumstances makes a great difference. 

In this scene, where every thing passes openly under protecting 
forms, the only avowals are those which a man imprudently makes 
with the intention of exculpating himself, and those which arise 
from repentance. When the whole evidence of the crime precedes 
them, their effect will be, not so much to convince the judge as to 
satisfy the public.* 


CHAPTER IX. 


OF TESTIMONY GIVEN BY A MAN AGAINST HIMSELF, OBTAINED JUDICIALLY 
—INTIMATE CONNECTION BULTWEEN REFUSAL TO ANSWER, A FALSE AN- 
SWER, AN EVASIVE ANSWER, AND ACKNOWLEDGMENT. 


We have already seen, that examination is the most efficacious 
instrument for bringing out the truth, the whole truth, on whatever 
side it may be; and in doubtful cases recourse must necessarily be 
had to it. 

Its peculiarly pre-eminent property is to clear up doubts pro- 
duced or left by the rest of the evidence. Endowed with this 
power, it is no less favourable to innocence than unfavourable to 


2S ee eee 
* To prevent this species of evidence, testimony given by a man against 
himself, from becoming dangerous, it is necessary that the tribunals be so con- 
stituted as to give innocence every possible security; that they authorize no 
means of error, no tergiversation, no fraud towards the accused. 
It is in their mode of seeking after this evidence, that badly constituted tri- 
bunals still display remains of barbarity—new shoots, as it were, from the 


torture, 
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guilt; thus, it is the terror of the guilty, and the confident security 
of the innocent. 

At the opening of the case, as the mind of the judge is suspended 
between the doubts as to the innocence or guilt of the party, he di- 
rectly applies the process of examination to bring out one or other of 
the two opposite results; by exculpatory testimony, in the case of 
innocence ; by evidence or acknowledgmenis, in the case of guilt. 

But acknowledgments, the consequences of which will be ma- 
nifestly prejudicial to the party making them, are naturally made 
with reluctance, and little by little. Pressed by direct questions, the 
accused must necessarily take one course or another. Before resolving 
to adopt that which is evidently the most dangerous, he will have 
recourse to all imaginable expedients; he will try every path which 
offers any hope of escape; but if he be really guilty, every one of 
these subterfuges, under the examination of an enlightened judge, 
will tend to his conviction; because there is nothing more certain, 
or more conformable to experience, than that a man never has re- 
course to such means, or never perseveres in them, when he has 
truth and innocence on his side. 

Supposing that the defendant has no exculpatory testimony to 
produce, he would constantly have recourse to an expedient fitted 
to disappoint the end of the examination, were he not afraid of the 
conclusions which would not fail to be drawn from it against him, 
This expedient is silence; but as silence, in such a case, is gene- 
rally considered equivalent to confession, he will have recourse 
to it only in the last extremity. 

Driven from this strong hold, which would be his safest retreat, 
he is reduced to the necessity of inventing, in order to put his exa- 
miners on the wrong road, by adducing such facts as, although 
false, are most likely to pass for true. But this mode of defence, 
besides its difficulty, is extremely dangerous ; for so soon as a fact, 
thus advanced, is judged to be false, as contradicting some other 
fact deposed to by himself, or already proved, it becomes another 
proof of guilt still stronger and more convincing than mere silence. 

There is no exculpatory evidence; silence would have almost 
the character of acknowledgment ; a false answer, discovered to be 
such, would produce a worse effect than even silence ; what re- 
mains for him? He will have recourse, as much as possible, to 
evasive answers; that is, answers which, without furnishing any 
evidence against himself, without being false, or capable of being 
proved to be false, are foreign to the object in question, and indis- 
tinct in themselves. 

If all these resources fail him, or are exhausted, he has no alters 
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native left but silence or acknowledgments; acknowledgments, 
which may be so multiplied by examination, that they may end in 
forming a confession. 

But as a question, when put bya superior, is a command to 
speak, silence is an act of disobedience ; acknowledgment is an act 
of submission. Disobedience, in the face of a superior, tends na- 
turally to irritate him; and submission, to appease him. Thus, 
the terrified culprit presumes that obstinate silence will increase 
the severity of the judge, while an acknowledgment may dispose 
him to be more indulgent. 

The defence of a guilty person, who tries all possible subterfuges, 
will be a compound of truth, falsehood, and evasion. Falsehood, 
as being the most dangerous, is never hazarded, except when eva- 
sion is no longer practicable, and the truth would be an acknow- 
ledgment of the crime: but such is the connection between truth 
and truth, between the principal fact of the crime and its accessary 
facts, that, most generally, following this natural clue, a single cir- 
cumstance, well established, leads to all the rest. 

“* Several separate truths,” says Fontenelle, “ when they are 
once sufficiently numerous, display so strikingly their mutual de- 
pendance and relation, that it looks as if they had been torn asunder 
from each other by a sort of violence, and were trying to re-unite 
themselves.” 

Thus, by the aid of examination, the accused, if he be guilty, 
will be convicted, not only in spite of all his efforts, but by means 
of these efforts themselves. Silence, evasions, false answers, invo- 
luntary admissions, every thing becomes an evidence of crime; all 
these circumstances operate on the mind of the judge as so many 
testimonies which the culprit has furnished against himself. 


Circumstances which invalidate the testimony of a man against himself 
obtained judicially. 


The considerations, which invalidate judicial admissions, are the 
same with those which invalidate extrajudicial admissions: they 
may be misinterpreted, incomplete, or false. 

It must be acknowledged, however, that the first two suppositions 
are extremely weak, when the examination has all the requisite 
securities, and, above all, that of publicity. The object, in such 
circumstances, is no longer to deceive or surprise the delinquent, 
to draw him into acknowledgments which are afterwards to be 
abuséd, to intimidate him by pretended contradictions, to give his 
declarations a wider meaning than they had in his own mind, or to 
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take advantage of his trouble and confusion to make him fall into @ 
snare. ‘ 

In regar 
already enumerated, they relate merely to singular cases, 
though in the class of possible things, are highly improbable. 


d to the causes of false acknowledgments, which we have 
which, 


Difference between judicial and extrajudicial examination, ia regard to 
their effects. 


Each of these modes has its advantages and disadvantages. An 
acquaintance with them is of great practical utility. 

Private, or extrajudicial examination, considered as an instrument 
for bringing the truth out of a mouth which is unwilling to speak, 
is naturally inferior, in two respects, to judicial examination. 

1. It is inferior in point of power. As the person examined is 
not before his judge, he remains silent, if he finds it convenient, 
without any apprehension that the consequences of his silence can 
be decisive against him; but the judge can continue the examina~ 
tion as long as he finds it necessary, till the accused has furnished 
completely all the evidence that can be expected from him. 

2. Inferior in point of ability. Generally speaking, an occa- 
sional examiner will not possess the talent which practice gives, 
and will not always know how to distinguish the essential points to 
which the examination ought to be directed. 

But this disadvantage may be compensated. For example, a 
father, the head, or the mistress of a fainily, has a higher interest, a 
penetrating curiosity, and a knowledge of details, which may supply 
the want of experience and ability. 

Another advantage, wholly on the side of the domestic examiner, 
is, that he attacks the supposed delinquent altogether unexpectedly; 
the questions are so hurried and abrupt, that the party has not 
time to prepare a plan of falsehood; whereas, during the interval 
that elapses between the arrest and the judicial examination, the ac- 
cused has leisure to arrange his answers, or receive suggestions from 
his accomplices. 

In regard to questions addressed to a supposed criminal in the 
epistolary mode, to which he is required to give written answers ; 
if he is guilty, his answer will be so framed as to produce the kind 
of deceit which he needs; he has all the leisure necessary for me- 
ditating, arranging, inventing. A man will rarely furnish evidence 
against himself in this way. 

But, on the other hand, this writing has the particular advantage 
that it is laid unaltered under the eyes of the judge; it is the lan- 
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guage of the delinquent himself, not a mere report which might be 
modified in passing through the mouth of another. 

It is seldom that testimonies of this kind are produced in judicial 
investigations: Why? Because, as the individual thus examined is 
not in the presence of his examiner, he has no hesitation in refusing 
to answer questions which are not agreeable to him. In this case, 
a less disadvantageous interpretation is put upon silence, because 
it may be attributed to other motives than fear. 


rrr 


CHAPTER X. 
OF FEAR, INDICATED BY THE PASSIVE STATE. 


We have mentioned certain cases, in which the principal fact, 
the crime, can be rendered probable only by the intervention of 
several facts, which, taken together, constitute a chain of attes- 
tations. 

This expression, which is as accurate as any metaphor can be, 
leads us to consider these facts in their dependance on each other, 
as being links which must all be united to form the chain; if one 
be wanting, the whole falls. 

Fear, in the case of a supposed delinquent, is not a simple fact, 
but a compound, which must be resolved into its parts. It displays 
itself in the active or passive behaviour of the individual. It is ma- 
nifested actively, when it leads the individual to take precautions 
to conceal himself, or to destroy the evidence of his guilt; it is ma- 
nifested in its passive state, when it acts upon him even against his 
will, and produces effects which announce, in spite of himself, the 
sentiments by which he is agitated. . 

Tranquillity is the lot of innocence ; consequently, fear is an in- 
dication of guilt. This probability is founded on experience, and 
the nature of the human heart; but it is only a probability ; and, to 
estimate its just value, it is necessary to know all the invalidating 
facts applicable to it. This analysis has never yet been made, 

To deduce from fear a criminating conclusion, the nature of the 
occasion must first of all be considered; for without this, however 
evidently fear may be manifested, the emotion might arise from a 
cause altogether innocent, and would prove absolutely nothing. 

By occasion must here be understood the circumstances in which 
a man finds himself placed, who is aceused of a supposed crime, or 
who considers himself suspected of being its perpetrator. 


166 A TREATISE ON 


Fear, in so far as it is manifest to the eyes of the judge in the 
passive state of the individual, ought to be considered as a chain of 
facts, the links of which are joined in the following order : 

First link.—Facts which strike the senses of the judge, symptoms 
of fear. These are all physical facts, paleness, redness, hesitation, 
trembling, &c. 

Second link.—The emotion of fear, an internal or psychological 
act, indicated by external appearances. It is supposed that these 
symptoms are occasioned by apprehension of the consequences of 
the crime. 

Third link—Accusing conscience, in so far as the supposed 
delinquent knows that he has committed the crime. 

Fourth link.—The crime. 

We shall see immediately that it was necessary to take this chain 
link by link, because there are invalidating considerations applicable 
to each of these links separately. 

The chain of consequences, by which these links are united, is 
thus formed: 1. From the physical appearances, considered as 
symptoms of fear, we infer the existence of that emotion; 2, From 
the emotion, we infer the existence of an accusing conscience ; 
3. From this accusing conscience, we infer the existence of the 
crime, 

The physical symptoms, which are regarded as the effects of fear, 
may be arranged in the following order: 1. Redness; 2, Paleness ; 
3. Trembling; 4. Fainting; 5. Perspiration; 6. Involuntary evacua- 
tions; 7. Tears; 8. Sighs; 9. Sobs; 10. Convulsions of the limbs 
or countenance; 11. Agitation of the feet; 12. Exclamations; 
13. Hesitation; 14. Stammering; 15. Suffocation of voice. 

Some of these symptoms are independent of will; the will could 
not even produce them. Others of them may be produced by the 
action of the will, without the existence of the motion, as is seen 
in theatrical imitations. 


Several of these symptoms are common to three sorts of emotions—~ 
fear, grief, and anger. 


Invalidating considerations or probabilities, 


There are such considerations in this psychological chain, as well 
as in the physical chain. It is proportionally weaker, as it is com- 
posed of a greater number of links.) Why? Because each link 
brings with it its own invalidating probabilities. 


I, Invalidating facts belonging to the first conclusion—the con- 
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clusion, which, from the symptoms of fear, infers the existence of the 
emotion of fear. 

The cause of these symptoms is not fear: 1. It is a merely 
physical cause; for example, bodily indisposition, or a nervous 
affection, produced by excessive timidity ; 2. It is a mental cause, 
an emotion, but one ofa different kind—grief or anger excited in the 
accused by fear of the injury which the accusation may inflict upon 
his honour, in spite of his innocence. 

Il. Invalidating facts belonging to the second conclusion—the 
conclusion which infers, from the emotion, the existence of an 
accusing conscience. 

1. Conscience really accusing, but not in regard to the crime in 
question ; consciousness of a crime, but of another than that of 
which the individual is accused or suspected. 

2. Knowledge ofa crime committed, not by the accused himself, 
but by some one with whom he is connected by ties of sympathy, 
and whom the pending inquiry may expose to suspicion and con- 
demnation. 

3. The recollection of some fact, which, without crime on his 
part, has been or may become the source of vexation to himself, or 
to some person who is connected with him by ties of sympathy.* 

4. Apprehension of being punished, notwithstanding his inno- 
cence. The strength of this invalidating probability depends much 
on the general character of the-mode of procedure followed in the 
inquiry. How many countries are there, in which the tribunals are 
so badly constituted, and have such barbarous forms, that the most 
innocent man cannot appear before them without terror ! 

5. Apprehension of the vexations attached to a criminal process, 
notwithstanding his innocence. This circumstance is more or less 
invalidating, according to the system of procedure. A celebrated 
lawyer once said, “ I would fly, if I were accused of stealing the 
bells of Notre Dame.” 

Ill. Invalidating facts belonging to the third conclusion—that 
which infers guilt from the existence of an accusing conscience. 

Conscience accusing falsely. 

Can this error, it will be said, ever exist in nature? Is it not too 
singular a paradox to pretend, that a person can recollect a crime 
which he never committed ? 


* Infandum, Regina, jubes renovare dolorem. 
#neas was not on his defence; what he felt was grief, not fear. 
uis talia fande' 
Temperet a lacrymis? 
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An error of this nature may exist, not only as the effect of intel- 
lectual derangement, but likewise in the more common case of a 
life habitually devoted to crime, above all, if the offence in question 
belongs to a remote period. 

If a thief, by profession, were seized and examined concerning a 
theft in which he had no hand, he might manifest all the symptoms 
of fear; and, confounding one of his exploits with another, might 
suppose that he recollects a deed in which he had no participation. 

Such are the conceivable facts which are applicable, as invalidat- 
ing probabilities, to the presumptions drawn from symptoms of fear 
manifested in the presence of the judge. 

But if the judge, in place of having been a witness to these facts 
himself, has learned them only from the testimony of another, who 
deposes as having seen them, their proving power is subject to all 
the invalidating considerations which apply to a report as compared 
with an original proof. 

When this fifth link forms part of the chain, the following cir- 
cumstances may be applicable as invalidating probabilities : 

1. How far is the examiner liable to suspicion, whether on the 
score of his moral qualities or of his intellectual faculties; for this 
leads to a proportional diminution of the confidence to be placed 
in his testimony. 

2. Unbecoming or improper conduct towards the supposed 
criminal, An examination, accompanied by unusual circumstances, 
or by threats, may produce symptoms of fear, which prove nothing 
against him. 

3. The character of the accused, his inferiority to the examiner, 
his natural disposition to fear, or the weakness of his understanding ; 
these are all circumstances which may produce symptoms of fear 
without any criminality. 


CHAPTER XI. 


INDICATIONS DRAWN FROM ACTIVE BEHAVIOUR; CLANDESTINENESS; 
DIFFERENT MODIFICATIONS. 


The criminating circumstances belonging to this class may be 
ranged under the following seven heads : 

], Clandestineness, for the purpose of concealing the principal 
fact; for example, by choosing the night for doing something, which, 
had there been no criminal design, would naturally haye been done 
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in day-light ; or by choosing a place where the individual believes 
nobody sees him, for doing something, which, were he innocent, 
would naturally have been done in a place exposed to observation. 

2. Clandestineness, for the purpose of concealing the person of the 
supposed delinquent in the perpetration of the crime; as in the 
case of disguise, which may be considered as a species of falsehood 
in relation to real evidence. 

3. Clandestineness, for the purpose of concealing the participation 
of the supposed delinquent in the crime. To this belong, in the 
case of poisoning, for example, all the precautions adopted to conceal 
the different acts by which the poison was prepared, or put into the 
hands of the person to be poisoned. 

4. Clandestineness, consisting in measures taken to remove any 
particular individual from the place where the criminal deed is to 
be committed, from a supposed apprehension, that, from being a 
passive witness, he may become a deposing witness. 

5. Clandestineness, consisting in measures taken, in the same 
circumstances, to deceive a person who might have been a witness 
of the crime. 

6. Clandestineness, in regard to real evidence ; that is, the remov- 
ing, burying, or destroying, of real criminating evidence. This may 
be done in many ways; by effacing, for example, external forms, 
by changing the appearances of things, by throwing into a well the 
weapon with which the crime was committed, by removing stains 
of blood from a piece of furniture or dress, &c. 

This mode of deceit may be considered, in relation to real 
evidence, as analogous to subornation in regard of persons. 
Things are employed, in this case, in the service of the delinquent, 
just as persons are in the other. 

7. Clandestineness, consisting in suppressing or concealing writ- 
ten documents, which might serve as evidence. 


Invalidating considerations applicable to clandestineness. 


Clandestineness, in whatever way it is aimed at, is an indication 
of fear; consequently, all that we have said of fear as a proof of 
crime, is equally applicable to clandestineness. 

1. A guilty intention, but applicable to a different crime. 

2. A less guilty intention.* 


* To this may be referred the well-known story ofa poor officer, who, being 
at an entertainment where a gold box went amissing, refused to shew bis 
pockets, as all the other guests had done. He had wrapt up a piece of fowl in 
his pocket, to carry it home to his family, whom he had left in great distress. 
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3. An intention altogether blameless, but yet requiring secrecy.* 

We have seen that the emotion of fear, even when really existing, 
admits two invalidating considerations: a different physical cause, 
bodily indisposition—a different moral cause, the grief of a wounded 
spirit, or anger, ale? 

In the case of clandestineness, in place of these two invalidating 
considerations, there may be another, which may be expressed by 
the word jest ; the object of the clandestineness beiug to produce 
mirth, amusement, sport, without intending any species of crime. t 

It is not at all probable that clandestineness of this sort will be 
attended with any difficulty in a judicial investigation; it will not 
take much trouble to distinguish a joke from a crime; but Jests, 
indisereetly prolonged, and not explained in due season, have some- 
times produced difficult causes. A man, who wishes to pass for a 
ghost, runs the risk of being taken for a thief, or something worse. { 

There is one invalidating circumstance peculiar to falsehood in 
real evidence, viz.—self-defence. An innocent individual uses 
expedients of this kind, to remove appearances, which, if brought 
out either naturally or by the hands of others, would tend, in the 
circumstances in which he is placed, to fix upon him some imputa- 
tion of criminality. 

There have been instances, in which a murderer, to throw 
suspicion on an innocent person, has deposited the bloody weapon, 
the dress stained with blood, or any thing else which might serve 
as real evidence, in the dwelling or possession of an innocent in- 
dividual. If the latter were detected removing these things to 


another place, the artifice might be imputed to him, and not to the 
murderer, § 


* Love courts secrecy as well as crime. Servants, at their rendezvous, are 
often taken for thieves ; and thieves, on the other hand, try to pass themselves 
off for lovers. 

t I have already noticed the history of Joseph and his brethren; it is an 
example of this case, but a serious and pathetic one. The cup put in Benja- 
min’s sack was a falsification of real evidence. 

} It is not long since a ghost of this sort was shot in the neighbourhood of 
London, and the consequence was a trial for murder. 

§ To this head may be referred the story of the little Hunchback in the 
Arabian Nights. The living body, which is supposed to be a corpse, is trans- 
ferred from neighbour to neighbour, always with the greatest secrecy, from 


fear of suspicions which might arise in ease of a visit from the officers of 
justice. 


JUDICIAL EVIDENCE, 171 


CHAPTER XII. 


OTHER INDICATIONS DRAWN FROM ACTIVE BRHAVIOUR; FABRICATION 
OF EVIDENCE, OR SUPPRESSION OF EVIDENCE BY SUBORNATION, OR 
THE INTERCEPTING OF TESTIMONY. 


Aut the acts, of which we have spoken, are intended to prevent 
testimony from ever existing, or to suppress the evidence of the 
crime. Those, which are now to be specified, have the same end 
in view; but the criminating circumstances, which they furnish, 
are more weighty, and it very seldom happens that the same inva- 
lidating considerations can be applied to them. 

1. Falsification of real or written evidence, which might tend to 
criminate the supposed delinquent. 

2. Subornation; the act of procuring a person to give a false 
testimony, tending to exculpate the supposed delinquent. 

3. The intercepting of evidence, by taking measures to prevent 
the appearance of a witness, whose testimony, it is supposed, would 
be hostile to the accused, or by destroying written documents or 
authentic proofs. 

4. Opposition made to the searching for, or seizing of, real 
evidence. 


Invalidating considerations. 


An invalidating consideration which is peculiar to this class of 
facts, may be thus expressed : Apprehension that the adverse party 
practises some malversation of the same kind. 

This implies, that an innocent man, who has reason to expect 
that fraudulent practices will be used against him, and who has 
no confidence in the witnesses, the officers of justice, or even in the 
judges, thinks himself obliged, in self-defence, to have recourse to 
the unlawful means which are used against him.* To give a 
consideration of this sort any apologetical value, it is necessary to 
suppose a more than ordinary depravity in the national character, 
or, at least, in all that belongs to the administration of justice. 

It is said, that, in some countries, there are register offices for 
witnesses, as there are in large towns for servants, and, in certain 
parts of Italy, for assassins. It is notorious, that in Turkey many 


i 


* An anecdote, true or false, furnishes an illustration of this supposition. 
A man who was pressed to pay a forged bond, went to his attorney. What is 


to be done? asks the client. Forge a reicase, answers the lawyer. 
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persons practise witness-bearing as a trade; and this branch of 
commerce is quite as flourishing as any other. 


CHAPTER XIII. 


OTHER INDICATIONS DRAWN FROM ACTIVE BEHAVIOUR. 


Acts by which the accused intends to withdraw from justice. 


‘Tur acts which lead to a presumption that the accused intends 
to withdraw from the power of justice, may be ranked under the 
five following modifications. 

1. Expatriation; — Emigration to a foreign state; that is, to a 
country where the judicial commands of his own country cannot be 
executed against his person. 

2. Exprovinciation ;—Removal into another judicial district of the 
same state, in so far as this change of place produces the same 
effect, whether it be for a time, or without the intention of 
returning. 

3. Disappearance ;—When it is known that the supposed cri- 
minal is keeping himself concealed on purpose to avoid any judicial 
investigation. 

4. The transference or concealment of property ;—When the 
supposed criminal puts his property into other hands, or removes it 
to other places, for the purpose of saying it from the effects of a 
judicial inquiry or sentence. 

5. Secret negotiations with the accuser or the officers of justice ;— 
This head comprehends every thing that is done or attempted with 
the view of corrupting them, and seducing them from the proper 
discharge of their duty in relation to the accused person. 

These are criminating circumstances, and are universally con- 
sidered as such : Why? Because they are indications of fear. Thus, 
the invalidating facts, which have been explained under the head 
of fear, are applicable to all the acts of this class. 

One invalidating consideration is applicable to all those ex- 
pedients, the object of which is to avoid personal appearance : the 
apprehension of judicial vexations, notwithstanding innocence. 

This consideration will have more or less weight, according as 
the system of procedure in the country in question is more or less 
calculated to terrify a man who is called on to submit to it. 

Flight, therefore, will be a criminating circumstance in a higher 


or lower degree, according to the rigour and probable duration 
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of the preliminary imprisonment, to which the innocent is exposed 
no less than the guilty.* 

Flight will be a more strongly criminating circumstance under 
a system of procedure which readily admits bail in criminal cases, 
than under one which admits it more sparingly. 

Even when the individual is innocent, the apprehension may be 
still stronger in the case of certain accusations, which naturally make 
him fear the influence of public passion or powerful enmity. 

There are certain situations in which a man is afraid to have to 
struggle against opinion, a party, or a sect, or against political or 
religious enthusiasm, These are infectious times, in which one can- 
not venture to trust to justice for the cure of evils, of which she 
herself may be an accomplice or a victim. 

When the parliament of Thoulouse had just broken Calas on the 
wheel, would it have been proper for Sirven, who stood accused of 
the same crime, to have trusted to his innocence, and to have 
presented his neck to the executioner? Could his flight be reckoned 
the effect of a guilty conscience? 

Independently of these considerations, there are others, which 
should suspend, in the first instance, the unfavourable judgment 
which may arise from the disappearance, or the sudden or unex- 
pected departure, of the supposed criminal. Health, business, 
pleasure, are so many reasons, which may induce a man to leave his 
country, to change his residence to another district, to remove his 
property, and even to conceal the place of his retreat. All these acts, 
embracing all the pursuits of mankind, when considered in them- 
selves, do not furnish the slightest presumption of guilt. Other 
criminating circumstances must unite with them, before it can be 
concluded that they are indications of fear. 

The presumption arising from these acts will be stronger, if they 
present a strikingly marked deviation from the ordinary habits of 
the supposed criminal. 

In the ease of a seaman, a pedlar, a carrier, a@ Waggoner, a 
workman who exercises his industry from place to place, these 


ned 


ance would have been less Hg under the old 
S se in France, than under the Jaw of England. : 
fe The tee ia thirty volumes, have been carefully examined, to 
ascertain, as far as possible, the average duration of a criminal cause. In 
several cases there is nothing to mark their duration i. but, judging from those 
in which it is marked, the average duration 1s about six years. it is true that 
these were more complicated cases than the generality of cases are ; ee c 
the English system of procedure, it would be difficult, perhaps ee le, to 
find a single case, which would last one-fourth of the time, from the preliminary 


imprisonment till the final sentence. 


* This criminating circumst 
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circumstances ean have no suspicious character; a man of this sort 
changes the place of his abode, sells or transfers his property, and 
departs, without giving notice to anybody ; all these acts are in the 
course of his usual occupations ; and this consideration reduces to 
nothing the criminating presumption which might arise from them, 
if he were in a different situation. 

In the case of a crime, these different acts, expatriation, removal 
of property, are commonly accompanied by clandestineness ; and it 
not unfrequently happens, that the delinquent, to render them 
clandestine, has recourse to false pretexts, with the view of prevent- 
ing suspicion, or of deceiving those of whose testimony he has reason 
to be afraid. 

That this circumstance adds greatly to the criminating power of 
the act in question, is an obvious consideration. 

But even though the expatriation and removal of property should 
take place openly and without any false pretext, it does not follow 
that these acts will be destitute of all criminating power; for it may 
happen, that, the change of place being already determined on for 
reasons of health, business or pleasure, the crime has been coim- 
mitted under the favour of these circumstances, and with a view to 
the kind of security which they promised. 

In regard to means of seduction used with the accusers and 
officers of justice, this criminating circumstance is liable to the same 
invalidating facts as means of seduction used with witnesses.—(See 
Chap. X.) 


CHAPTER XIV. 


MOTIVES, MEANS, DISPOSITIONS, REPUTATION, RANK, OR CON DITION— 
CONSEQUENCES TO BE DRAWN FROM THEM. 


Tuese different subjects are so intimately connected, that it is 
scarcely possible to speak of any one of them without reference to 
the rest; but in regard to the accused, the indications to be drawn 
from them are extremely variable, and even discordant, some of 
them having a criminating tendency in certain cases, and an ex- 
culpatory tendency in others. 


I. Motives. 


Motive is a term vulgarly applied to mark several objects which 
require to be distinguished. 


It signifies, in general, every desire, considered as a cause of action, 
Let us call this the internal motive, 
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It is likewise employed to designate every material object which 
excites the desire. Let us call this the external motive.* 

A wicked deed has been committed ; Titius is suspected of hav- 
ing been concerned in it. But what can have been his motive ? 
This is a question, the propriety of which cannot be called in 
doubt. 

The following is the series of circumstances which make this a 
proper question : 

Every action, which is opposed by the influence of the tutelary 
sanctions, that of nature, that of the law, that of honour or religion, 
is rendered less or more improbable by the consideration of penal 
consequences, or other evils attached. Unless this repressing 
power be overcome by a greater impelling power, the guilty act is 
not only improbable, but, morally speaking, impossible. 

To ask, what can have heen his motive in this case? is to ask, not 
what can have been the internal motive, for all the modifications of 
desire, or nearly all, are common to all men; but what can have 
been the external motive strong enough to produce such an effect ? 
In the situation in which Titius is placed, what can have been the 
object which could excite a desire sufficiently strong to overcome 
the combined resistance of the tutelary sanctions, and determine 
him to the commission of this crime ? 

As this invalidating consideration, which may be designated by 
the name of moral improbability, renders the criminal act improba- 
ble, it is necessary to be able to oppose to it some consideration of 
an opposite tendency, sufficiently strong to overturn this improba- 
bility.+ 

The mere existence of a motive is not a criminating circum- 
stance. Although the situation of any given individual be such that 
it may subject him to the action of a particular motive, this proves 
nothing, absolutely nothing, against him. In the ordinary course of 
things, wherever there is any property, every child may be a gainer 
by the death of his father ; yet, when a father dies, nobody thinks 
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* Thus the desire of gain will be an internal motive ; the presence of a purse 
of gold will be an external motive. The internal motive is natural; the ex- 
ternal motive is occasional. 

+ The following cases may serve as examples to show how the external 
motive may furnish a criminating circumstance : ; 

The case of Donellan, at the Warwick assizes, in 1786. The crime, the 
murder of his wife’s brother; the motive, the prospect of succeeding to his 
a ee of Fern, at the Surrey assizes, in 1803. The crime, fire raising ; 
the motive, the profit to be made on an overvalued insurance, 

The case of Robert Wilton, at Edinburgh, in 1803, The crime, the murder 
of his wife; the motive, another marriage. 
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of attributing his death to his children ; and nothing less than some 
extraordinary circumstance will lead to such an idea. 


Jl. Means, opportunity. 


Means, that is, means of committing the crime in question. What 
has been said of motives seems to be equally applicable to means. 
Nay, in one sense, means may be classed under motives ; the power 
of acting being as necessary as the desire in the chain of productive 
causes. 

By occasion or opportunity, is understood a particular combina- 
tion of circumstances, favourable at a given moment, for using the 
means of execution. 


Ill. Dispositions. 


Disposition is the result of motives. 

An individual is said to be of a particular disposition, wheu a par- 
ticular class of motives have on his mind an influence stronger 
than their ordinary influence on the generality of men. If the 
social motives, for example, are thought to preponderate in his con- 
duct, he is said to be of a benevolent disposition, If he habitually 
gives himself up to the operation of the antisocial motives, he is said 
tu be of a malevolent disposition.* 

When the disposition is known, it gives a character of improba- 
bility to any imputation which is at variance with it. 

When the disposition of the accused person announces a high 
degree of strength in the selfish or antisocial motives, it tends to 
raise the probability of his guilt; but, in general, disposition cannot 
be the subject of judicial proof. To make disposition the subject of 
a special inguiry, would be to undertake, under the name and on 
occasion of one cause, a different one, aud perbaps a multitude. It 
is necessary, therefore, to be extremely distrustful of these preju- 
dices founded on unproved allegations. They are peculiarly to be 
dreaded in political and religious matters. 

But it often happens that indications of a depraved disposition 
manifest themselves directly, as the rest of the evidence is deve- 
loped. In this case, such a circumstance naturally makes an im- 
pression, and when proved, perhaps it is not desirable that it should 
be altogether without effect. 

We have seen that it is impossible to subject disposition to a 
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* When a number of acts of the same kind succeed each other in the con- 
ee 7 my “> person, and particularly during a long course of time, it is 
called habit. In certain cases, disposition is inferred from a si 
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more than from a habit, ana eth anes 
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special inquiry. Still there are cases in which it may lead to some 
result. We shall speak of them in the following article, 


IV. Reputation. 


The disposition of an individual may be known by the opinion 
formed of it by persons whose relation to him have given them op- 
portunities, more or less frequent, of observing him, and judging of 
his character by his past conduct. 

An inquiry into the reputation of an individual, in so far as it 
differs from an inquiry into his dispositions, is still less practicable 
than the other, with the view of making the crime in question 
probable. 

On what ought the accused individual to be examined? On the 
facts which have been specified in the written accusation, and on 
which alone he can be prepared to defend himself 3 but an inquiry 
into his reputation would be an inquiry into his whole life, and the 
source of a crowd of prejudices excited by assertions, not one of 
which can be regularly proved. 

Still there are cases, in which, with a view to criminate, not only 
the disposition of the accused, so far as it is indicated by facts, but 
likewise his reputation, may demand the attention of the judge. 

The crimes, in which reputation may become an indication of 
criminality, are those in which enmity is the motive. 

1. Personal injury. The offender is not known. Reputation 
may point out such a person as the probable criminal rather than 
another. 

2. Mutual quarrels. The supposed delinquent is one of the 
parties; the circumstances are more or less wrapped up in obscu- 
rity: Which of the two, the supposed delinquent, or the adverse 
party, is most likely to be guilty, on the score of reputation ? 


V. Rank, condition. 


Rank may be considered as an indication of the disposition and 
reputation of the class to which the individual in question belongs, 
the nobility, the class of ecclesiastics, of military men, merchants, 
&e. 

The effect of rank, as a criminating circumstance, is almost no- 
thing. In all political communities, the lowest class is the most 
numerous. To attach to this condition a criminating presumption, 
would be to brand with disgrace the great majority of a nation. 

It is only as an exculpatory presumption, on account of the moral 
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improbability mentioned above, that this circumstance can operate 
with any considerable force.* 


————- nn 


CHAPTER XV. 


CONSIDERATIONS WIIICH OPPOSE THE FIVE PRECEDING PRESUMPFTIONS. 


Tue invalidating facts, which may counterbalance the proba- 
bilities that result from the circumstances just detailed, cannot be 
designated by any particular name. Situation and condition imply 
all the criminating presumptions, but they imply likewise all the 
exculpatory presumptions. 

Suppose the most favourable opportunity, and the strongest mo- 
tive for committing a particular crime, these two circumstances do 
not furnish, of themselves, the slightest proof, that the person in 
whom they meet has committed this crime; otherwise it would be 
necessary to impute parricide, for example, to every son whose 
father dies leaving property which descends to this son. 

It is necessary to set out from a fixed point: innocence ought to be 
presumed. This is not one of those fine maxims of humanity, which 
do more honour to the heart than to the experience of those who 
maintain them; it is a maxim founded on a solid basis. 

The four tutclary sanctions exercise some degree of influence or 
another on every individual in restraining him from crime. In 
consequence of the natural sanction, man is reluctant to commit acts 
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* The Romanlaw attached a criminating circumstance to the condition of a 
slave. Ifthe master was found killed in his own house, all his slaves were put 
‘to death, Modern Rome attaches an exculpatory presumption to the rank of 
cardinal. An immense number of witnesses is required to conyict a cardinal 
of certain crimes. 

Setting aside the general distinction between high and low rank, the law of 
England furnishes an exaimple of a particular occupation being regarded as a 
criminating circumstance. 

It is from their supposed inhumanity and hardness of heart, that butchers are 
excluded from serving on juries, at Jeast in capital casés. On this principle 
in the case of a crime accompanied with effusion of blood between two men, 
one of whom is a butcher, the answer to the question, which is guilty ? oughtto 
be against the butcher, and so perhaps it would be in reality. Yet, on referring 
: = annals of crime, itis doubtful whether this presumption be supported by 

acts. 

In the case of bloodshed, the presumption, which, in the first in ces 
the crime on the butcher rather hat a the "party who is ms or ge 
have more strength than that which excludes persons of this profession from 
serving on juries. It seems impossible to discover a reason why a butcher 
should be more inclined to commit injustice in a capital case than any other 


man. Chancellor Jeffrics and Jadge Page, so fam i 
were not butchers. panes ous in the annals of blood, 
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of wickedness or injustice, and he fears, moreover, to expose himself 
to the hatred or the vengeance of those whom he injures; in con- 
sequence of the legal sanction, he dreads the punishment of the Jaw ; 
in consequence of the sanction of opinion, he is afraid of losing the 
esteem and incurring the blame or contempt of society ; in conse- 
quence of the religious sanction, he dreads the punishment which 
religion has denounced against all crimes, even though he should 
escape from human tribunals. 

These four sanctions, then, operate as so many checks to keep 
men back from crime. From various causes they may fail in their 
effect, and temptation may triumph over the restraining motives ; 
but these are exceptions, and, in the ordinary course of life, these 
sanctions act with sufficient regularity to keep men within the line 
of duty. They constitute, if I may so speak, a proof of innocence 
in favour of every individual; and, if I could venture to employ a 
mechanical comparison, I would say, that they render the crime 
improbable, just as it is improbable that a balance will not sink on 
the side to which four known weights are applied, unless it be first 
proved that these weights have been removed, or that a heavier one 
has been put into the opposite scale. 

The effect of these sanctions is such, that, where the question is, 
which of different motives has led to the crime, the less wicked 
motive is always the more probable. I do not know but a Nero 
may be an exception to all rules of humanity; but as for Nero 
himself, I would be more inclined to attribute the burning of Rome 
to a desire of being its second founder, than to the desire of enjoying 
the frightful spectacle of the sufferings and despair of the Roman 
people. 

For the same reason, the more heinous any crime would be in 
the individual to whom it is imputed, it is the more improbable ; 
and the stronger must the evidence be to establish it. 

Thus, the effect and use of the criminating circumstances that 
result from the particular condition and situation of an individual, 
is to counterbalance this general presumption of innocence, 

The four sanctions tend to make the crime improbable ; the par- 
ticular situation tends to restore its probability. 

Among several suspected persons, the circumstances deduced 
from motive, character, reputation, situation, indicate, in the case 
of some one of them, a higher degree of probability against him 
than against the others. 

These are indications which cannot be disregarded, If the crime 
has been committed, a criminal must be sought. Suspicion at- 
taches first to him who has had a particular motive, a high interest 
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a peculiar facility to commit it; to him who is stained with a bad 
reputation, who has given proofs of similar dispositions, &c. 

But it must likewise never be forgotten, that these presumptions 
are extremely liable to be fallacious; that they become the weaker, 
in proportion as they embrace a greater number of individuals ; 
that the greatest injustice has often been committed by crediting 
them too blindly ; and, in particular, that, if party spirit or the pre- 
judices of a sect be mixed up with them, they are doubly to be dis- 
trusted. There was a time when an accused Jew was always 
guilty. The judicial murder of Calas was, in a great degree, the 
effect of the popular opinion, that the Protestants put to death all 
those of their own number who wished to abandon the Reformed 
for the Catholic Church. 

These circumstances ought to act only at the outset, as indica- 
tions which may guide and particularize suspicion; but, till they 
are combined with stronger proofs, they are of very little value. 


CHAPTER XVI. 


RULES AND GENERAL MAXIMS IN CIRCUMSTANTIAL EVIDENCE. 


I. Rules regarding its exclusion and admission. 


Two short and simple rules will embrace all that is necessary 
on this topic: 

First rule.-—This species of evidence, like every other, must nei- 
ther be required nor admitted, where its admission may be more 
prejudicial to the collateral objects of justice (the prevention of 
delay, expense, vexation), than it can be useful to its direct object, 
(the certainty of the decision, or its conformity with the law). 

Second rule.—With the exception of these cases, never exclude, 
never refuse, the production of any thing that may offer itself in 
the character of circumstantial evidence: in particular, exclude 
nothing, because you think it deficient in proving power. 

Why exclude any thing? If it produces an effect, it is useful ; 
if it produces none, it is harmless. 

To find infallible rules for evidence, rules which insure a just de- 
cision, is, from the nature of things, absolutely impossible ; but the 
human mind is too apt to establish rules which only increase the 
probabilities of a bad decision. All the service that an impartial 
investigator of the truth can perform in this respect is, to put legis- 
lators and judges on their guard against such hasty rules. 
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II. Observations on its proving power. 


}, To say that any fact is less or more probative of the principal 
fact, is to say that it has less or more connection with that prin- 
cipal fact. The degree of proving power is as the degree of con- 
nection; these two expressions are mutually convertible. 

2. As the proving power, or the intimacy of the connection be- 
tween fact and fact, is merely relative to the person who regards 
them, all that this phrase expresses means nothing more than a 
strong conviction on his part, a conviction applied to the evidence 
in question, viz., circumstantial evidence. 

3. In every case, the degree of proving power might be expressed 
by numbers, as mathematicians express degrees of probability, viz. 
by the relation which one number bears to another. But this sci- 
entific formula would be more specious than useful; these degrees 
of power are neither uniform nor permanent; they vary according 
to the different species of circumstantial evidence. 

4, Attesting facts of the same nature may occur in such different 
combinations, that they will have different degrees of proving power 
in different cases. 

5. The great utility of the invalidating considerations is to fur- 
nish a criterion of the strength of the conclusion to be drawn from 
any given proof, 

6. To ascertain whether any given circumstantial fact be con- 
clusive or not as to the principal fact, find first all the invalidating 
suppositions applicable to it. 

7. That is, ascertain whether there be not, in the class of pos- 
sible facts, some one, which, supposing it to exist in the case in 
question, would render the existence of the principal fact less pro~- 
bable. If there be any invalidating supposition of this sort, the 
proving power of the circumstantial fact is not conclusive. 

8. But if all your efforts cannot discover any invalidating suppo- 
sition of this nature, then, in the particular case before you, and in 
relation to your own belief, the proving power is conclusive. 

9. If different invalidating suppositions apply to the same cireum- 
stantial fact, and they have all the same degree of probability, the 
sum of the invalidating powers will be as their number. 

10. In a chain of evidence, composed of a great number of links, 
the greater the number of intermediate links between the first cir- 
cumstantial fact and the principal fact, the smaller is the proving 
power of the former in regard to the latter. Why? Because there 
are invalidating circumstances applicable to each of the facts which 


form the chain. 
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11. Therefore, where such a concatenation exists, it is a necessary 
precaution not to allow any intermediate link to pass without exa- 
mining the invalidating suppositions which belong to it. 

12. The proving power of every circumstantial fact, when ap- 
plied to the principal fact, augments the proving power of every 
other. 

13. But this is no reason for concluding that the proving power 
of all these facts is always and uniformly as the number of the facts 
themselves. 

14, In examining, for example, the table of circumstantial facts, 
in reference to a crime as their common principal fact, more than 
one case will be found where two facts, each of which, taken sepa- 
rately, would have no proving power, act, when united, with a con- 
siderable degree of proving power; a degree so considerable, that, 
in the absence of contrary evidence, it would appear altogether 


conclusive. 
lll. Practical maxims. 


Hitherto the different systems of procedure have been liable to 
run into extremes on the subject of circumstantial evidence. 

One of these extremes has been, to reject this or that species of 
circumstantial evidence. Another has been, to consider this or that 
species, in connection with the principal fact, as conclusive proof: 
now, to give any proof a conclusive effect, is to exclude all the evi- 
dence on the other side. 

The theoretical propositions contained in this chapter naturally 
lead us to some practical instructions of an admonitory nature ; 
some of them tending to prevent this evidence from being under- 
valued ; others from being overvalued. 

1. Never reject circumstantial evidence on account of its weak- 
ness: 

2. Still less, on account of its not being conclusive. 

3. Do not presume that it will be insufficient when formed into 
a body, because its elementary parts, taken separately, are insufti- 
cient. 

4. Do not hold circumstantial evidence to be insufficient merely 
on account of the absence of direct evidence; that is, when the 
latter cannot be obtained, or can be obtained only at the expense 
of a preponderating number of inconveniences in the shape of delay, 
expense, vexations. 

5. Do not hold direct evidence to be insufficient merely on ae- 
count of the absence of circumstantial evidence, 

6. Do not decide beforehand, even provisionally, that any par- 
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ticular portion of circumstantial evidence, or even any particular 
body of such evidence, shall be conclusive. 

7. Much less make them conclusive to the effect of excluding 
contrary evidence. 

8. Do not be satisfied with circumstantial evidence, when you 
can obtain from the same source a direct and particular testimony. 

9. Whatever may be the evidence obtained without examining 
the parties, especially if it be circumstantial evidence, never fail to 
have recourse to a judicial examination, if the situation of the par- 
ties be such as enables them to give information, tending to make 
the proof more complete and correct. 

10. Do not reject circumstantial evidence as superfluous, because 
of the abundance of real evidence. 
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CHAPTER XVII. 


COMPARISON OF DIRECT AND CIRCUMSTANTIAL EYIDENCE IN RE@ARD OF 
THEIR PROVING POWER. 


Direct and circumstantial evidence have sometimes been com- 
pared in regard to their proving power, both of them being taken 
in a mass ; and, as a consequence of this superficial view, the pre- 
ference has been given sometimes to the one and sometimes to the 
other. 

It will not be out of place here to make some observations cal- 
culated to throw light on the subject. 

The possession of one of these kinds of evidence is never, as we 
have already said, a good reason for disregarding the other. 

But one of them may be awanting, above all, on the part of the 
accused in a criminal case; and in civil cases, each party may be 
unprovided with one or other of them. 

Taking circumstantial evidence in its most comprehensive 
sense, so as to include all its modifications, it has been already 
observed, that perhaps there never was a case which presented a 
mass of evidence composed entirely of direct evidence, without any 
intermixture of circumstantial. In truth, as the portions of direct 
evidence, increasing in number, come to be combined, to give each 
other mutual support, to form a chain—it becomes necessary, in 
order to feel their strength and union, to reason and draw inferences 
from the one to the other. Consequently, all these portions of di- 
rect evidence assume the character of circumstantial evidence ; for 
direct evidence is that which requires no inference, while cireum- 
stantial is, in some measure, entirely made up of inferences. 
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But circumstantial evidence, that is, the evidence which is en- 
tirely made up of inferences, sometimes occur without any mixture 
of direct evidence; and, in this pure state, it is often made the foun- 
dation of decisions. 

Abstractly considered, it cannot be denied that circumstantial 
is inferior to direct evidence. We have just assigned the reason. 
Direct evidence requires no inference; circumstantial evi- 
dence can exist only by inferences, and there is scarcely one which 
is not liable to be erroneous. 

Strictly speaking, there is likewise an inference in direct evi- 
dence, but it is always one of the same nature’; from the relation of 
the facts stated by the witness, it is inferred that the facts are true. 

In regard to circumstantial evidence, which is formed by way of 
argument, they, who maintain that it is superior to the other in 
proving power, have said in its favour, that it cannot lie. But this 
is true only of certain modifications of it. 

The only evidence which cannot lie, is that which comes imme- 
diately under the senses of the judge, without the intervention of 
human testimony; such is real evidence. The same may be said 
even of false testimony; there can be no error in the inference 
deduced from it against the veracity of the witness, an inference 
which gives to the false answer the character of circumstantial 
evidence. 

But every species of evidence, which passes through the mouth 
or under the pen of a human being before reaching the senses of 
the judge, is as liable to falsification as direct evidence; and this is 
the case with all the modifications of circumstantial evidence; not 
excepting even real evidence, when, coming through the medium 
of a witness, it ceases to be an original proof, and is merely a report. 

Now, the falsification of written or real evidence may have the 
same effect in deceiving the judge, as direct personal evidence in 
the mouth of a false witness. Their pernicious effects may be pre- 
cisely the same. 

Still, it is only by accident, and in certain cases, that real evidence 
can be falsified, or so altered as to deceive; whereas there is no 
case in which a witness may not mix up some falsehood in his de- 
eis if he has a sufficiently powerful motive to make him run 
the risk. 


Particular advantages of circumstantial evidence. 


Circumstantial evidence is useful in three ways. 
1, The greater the variety of facts which are embraced, the 
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greater is the likelihood of discovering falschood ; for, as every 
allegation is liable to be overturned by its incompatibility with facts 
notoriously true, the greater the number of false facts, the greater 
is the chance of unmasking them. Now, this is the prime advan- 
tage of circumstantial evidence; in proportion to its extent, it 
brings a greater number of facts under the notice of the judge. 

2. This mass of different facts is likely to be furnished by different 
witnesses: but the more numerous the witnesses, the more difficult 
do they find it to concert among themselves a plan of false testi- 
mony, and, above all, to concert. it successfully ; nothing is more 
rare than the success of a scheme of lying, which requires many 
actors. 

Thus, suppose a criminal founds his defence on an alibi; the 
greater the number of false witnesses, who depose that, at the time 
in question, they saw him in a place where he really was not, the 
greater is the chance of convicting each of them of falsehood. 

3. When the success of a falsehood depends only on direct tes- 
timony, without any circumstantial evidence, the principal author 
of it will more easily find false witnesses to undertake the character 
in which he instructs them. But when it is necessary to the suc- 
cess of the plan to fabricate, secure, or destroy articles of circum- 
stantial evidence, the field in which he must choose his secondary 
agents is more narrowed, and he may often find himself stopped by 
insurmountable obstacles.* 

4, In most cases, a fact, which must necessarily be proved against 
the accused, belongs to that class of facts which can be established 
only by circumstantial evidence. 

Such are, for example, the facts which we have termed psycho- 


* There have been cases of forgery, in which the very paper used for the 
false deed has furnished the means of proving the forgery. A kind of stamped 
paper, for example, which was not in use before 1800, may be used for a contract 
bearing the date of 1799. The non-existence of this paper at the date of the 
deed would be a fact of the most perfect notoriety among the clerks of the 
stamp-ollice. The testimony of one of these clerks, in circumstances which 
prevent even any temptation to lie, would be sufficient to turn the scale against 
the testimony of any number of ordinary witnesses. 

The denouement of one of the tales of Miss Edgeworth (Patronage), which 
contain so faithful a representation of life, is founded on an event of this kind. 
A forged testament was bringing with it the ruin of a family. The counsel, 
who knew that the deed must be false, saw all his objections unavailing against 
the art of the forger. After exhausting every resource of argument, he requests 
that the seal shall be broken. The seal contained a piece of copper money, 
intended to make the mass of the wax more strong and compact. It is shown 
to the judge ; it is a coin of a later date than the pretended deed, and the fraud 
is detected. I have been told by the writer of the tale, that this denouement, 
which has been blamed as improbable, was taken from a real fact, and the 
anecdote had been preserved in her own family, which had particular reasons 


for remembering it. 
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logical—accusing conscience, criminal intention, the existence of 
such or such a motive. These facts are necessary to establish the 
guilt of the accused ; but it cannot be expected that he will acknow- 
ledge them, unless, in consequence of other evidence, he considers 
his case desperate. Now, whence can the proof of these psycho- 
logical facts be drawn, except from the testimony of other persons? 
And this testimony must be of the nature of circumstantial evidence 
under some one of the modifications considered above.* 

The best means of avoiding this inconvenience is to require a 
high degree of precision in the written accusation in criminal cases, 
and in the conclusions of the parties in civil cases, so that all the 
facts to be proved, whether principal or circumstantial, shall be. 
categorically set forth beforehand. 

English indictments are of this nature; they are brief and tech- 
nical. The actions of the accused, in so far as they criminate him, 
are distinctly set forth. The prosecutor is bound to prove them, 
and is not allowed to introduce new ones. Consequently, he takes 
care to weigh well every allegation; and the debate arises imme- 
diately on the weak side of the accusation. 


* Evidence is direct, positive, immediate, when it is of such a nature, that 
(admitting its accuracy) it brings with it a belief of the thing to be proved. 
Evidence is indirect, or circumstantial, when it is of such a nature, that (ad- 
mitting its accuracy) it leads to a belief of the thing to be proved only by way 
of induction, reasoning, inference. Various important considerations arise 
from the nature of these two kinds of evidence. 

I.As every part of circumstantial evidence is a fact intended to be the 
groundwork of an induction, this fact ought to be proved as completely and 
regularly as if it were itself the subject of the investigation. Paul has been 
murdered ; Peter is accused of the murder, because he was seen, at break of 
day, a mile from the place where the dead body was lying, walking with a 
troubled air, and spots of blood on his clothes; because he took post horses at 
the first stage, travelled a hundred miles without stopping, changed his dress 
on arriving at a particular town, &c. 

Each of these facts, taken separately, may form a circumstantial proof. Con- 
sidered in their relation to each other, they form a chain of proofs, all tending 
to confirm the conclusion, that Peter is the murderer, though nobody saw him 
strike the blow. 

Now, who does not see that this conclusion follows legitimately from each 
fact, only in so far as that fact is well established? Who dves not see, that, as 
these facts are the foundation of the induction, if they are shaken, it falls, _ 

: However, in criminal proceedings, nothing.is more common than to propor- 
tion the care taken to have the evidence complete to the importance of the fact 
to be proyed. 

‘ Now, as every circumstantial fact, taken by itself, often seems to be insig- 
nificant, people satisfy themselves with alleging and proving it carelessly and 
as it were, in the by going. Judge, jury, public officers, counsel every bod . 
in short, involuntarily proportion their attention to the character of the fact 
taken by itself, forgetting that itis not the fact which is of importance, but 
the inference drawn from it, and that this inference frequently rests on cireum- 
stances inconsiderately admitted at first, and subsequently marked with a cri- 
minating character, by the concurrence of other unexpected circumstances 
which come out in (he course of the proceedings. 


JUDICIAL EVIDENCE. 187 


French indictments, (actes d’accusation), on the contrary, are im- 
moderately long, in a vague and declamatory style, loaded with 
the minutive collected in the huge precognition, which is their 
ground-work, and full of conclusions foreign to the question, or of 
ridiculous conjectures. In this voluminous trash, the counsel of 
the accused select, in the best way they can, what seems favour- 
able to their cause, and the latitude allowed in the accusation opens 
an equally wide field for the defence. The debate becomes vague, 
desultory, and interminable. The public prosecutor examines a 
hundred witnesses, who depose to puerilities and gossiping. The 
defendant at first, does not find that he has any interest in formally 
examining and contradicting such witnesses; and yet it is on these 
vague reports, these hearsays, these puerilities, perhaps all false, 
assuredly all ill established, that the public prosecutor erects, in his 
pleading, the scaffolding of his system of accusation. 

The same thing happens in the defence. The prisoner’s counsel 
examine a crowd of witnesses, mostly of no importance, and whose 
depositions pass uncontradicted, or nearly so; the essential facts 
are buried under the superfluous; and it is on these accumulated 
and ill-established facts that the defence is founded. 

At last, after eight or ten days of fatiguing, useless, confused 
debates and declamatory pleading, the jury retire, their memories 
overloaded with trifies, and obliged to find their way through inex- 
tricable confusion; and their verdict is perhaps founded on facts, 
which, had they been properly elucidated, would not have borne 
ten minutes discussion. 

The same thing happens in civil cases. Ina cause of any im- 
portance, the counsel, in France, have the right of alleging some 
hundreds of facts, to the proof of which it would be impossible to 
proceed without intolerable expense and loss of time, and which 
may have a decisive influence on the case. 

The use of circumstantial evidence, then, ought to be subjected, 
in the first place, to the following rule: 

“ Oblige the drawer of the indictment in criminal cases, and 
the parties in civil cases, to set forth categorically every cireum- 
stantial fact in as precise and teclinical language as possible; oblige 
both to confine themselves, in the debate, to the proof of the facts, 
and to give notice, as each witness is brought forward, of the fact 
he is to prove, and the inference to be drawn from that fact when 
it is once established.” 

II. As every circumstantial proof rests upon a fact which has a 
certain relation to the principal fact, the principal fact itself ought 
to be proved by direct evidence, In the example used above, the 
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accessory facts are the flight of Peter, the blood seen on his clothes, 
the care which he takes to keep out of the way. The principal 
fact is the murder of Paul, whose dead body has been found 
pierced with a knife. 

Without the principal fact, the accessory facts are nothing. The 
principal fact ought to be established by direct evidence. 

The necessity of proving directly the principal fact, which serves 
as a centre to the circumstantial facts, is particularly felt in accusa- 
tions for conspiracy and other crimes of a similar nature. 

In the affair which was brought before the French chamber of 
peers, the public officers had descended even to alehouses, and 
collected all the seditious or improper songs current in them; they 
had entered barracks, and listened to every imprudent expression ; 
they had followed the travellers of merchants in their journeys, sat 
with them at the table d’héte, marked their equivocal language, 
seized their papers, and required them to give an account of every 
phrase and expression; finding in every thing supposed grounds for 
frightful conjectures. 

Then, combining all these accessory facts, they affirmed that a 
conspiracy existed. When called on to prove this conspiracy, they 
adduced, in way of conjecture, the existence of all these facts. 

When told that each of these facts was innocent, or insignificant, 
or slightly reprehensible, they gave them a criminal meaning, by 
arguing on the existence of a plot. 

Thus they proved the plot by the existence of the accessory facts, 
and imputed criminality to the accessory facts from the existence 
of the plot. 

This faulty mode of reasoning in a circle, will often occur in 
accusations of this nature, where it is not the offender, but the 
offence, that is sought after—where the government exerts itself not 
to discover those whom it believes guilty, but to discover of what 
they are guilty. And, unfortunately, this sort of accusation is the 
true domain of circumstantial evidence. 

Hence a second rule: “ Require that the accusation state dis- 
tinctly a criminal fact, or at least one of an extraordinary and highly 
suspicious nature, as the principal subject of investigation, and that 
it be proved directly, before admitting circumstantial evidence, 
either to complete the proof of the true character of this fact, or 
to establish the guilt of the perpetrators.” 

iil. The circumstantial facts may be connected with the principal 
fact either directly, or indirectly, through the medium of other facts 
of the same nature. 


Thus, for example, the spots of blood observed on Peter’s hands 
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almost at the moment when Paul was murdered, is an accessory 
fact directly connected with the principal fact; but that Peter sold 
his clothes in some place a hundred miles off, is a fact which is only 
indirectly connected with the principal one; it has no criminating 
tendency, unless Peter had gone off immediately, and sold his clothes 
the instant of his arrival. Without this, the fact proves nothing. 

It is essential, therefore, to compel the party who produces circum- 
stantial facts to connect all the links of the chain in such a manner, 
that the first shall be joined to the principal fact, and the last to the 
first, without interruption. 

Without this, a man may be called on to give an account of 
every circumstance of his life; for there is not an action in the 
world, which may not be connected with any crime you please, by 
conjectures more or less bold. (Nothing is more common, in French 
prosecutions, than to see the accused called in question regarding 
every circumstance of his conduct, and required not to exculpate 
himself from appearances of guilt, but to prove that he cannot have 
been any way connected with the crime; a thing which most fre- 
quently is merely impossible.) Moreover, nothing is more ready to 
lead jurors astray. A man is set before them who has done different 
things, to each of which a criminal meaning is arbitrarily attached ; 
it is in vain for him to protest that they were all innocent; there 
are a hundred proofs instead of one, and even the wisest fall into 
this error. 

There is nothing in judicial logic more important than the follow- 
ing observation: Circumstantial facts can be cast up into a sum total, 
only when they are in some measure identical quantities, that is, 
when they are grouped round the same fact directly, or in an unin- 
terrupted chain; when the mind can follow the connection which 
unites them without losing sight of it for a single instant; when 
they a!l concur to establish, not an opinion or a conjecture, but the 
existence of a principal fact. 

Hence a third rule: “ Oblige the party, who alleges the facts, to 
connect them directly with the principal fact, or in an uninterrupted 
chain with each other.” Wherever the chain is broken, wherever 
a link is lost, the other links ought to be thrown away, 
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BOOK ‘YI. 


INFERIOR EVIDENCE, ADMITTED IN THE ABSENCE OF THE MORE 
PERFECT KINDS. 


CHAPTER If. 
DEFINITIONS AND DIVISIONS. 


IN the preceding book, we have explained the inferiority of cir- 
cumstantial to direct evidence. Its inferiority consists in this, that 
the fact which it ascertains, is not the principal fact (the fact to be 
proved to the judge), but some other fact, which, though different 
from the principal fact, is so connected with it, that it may be re- 
garded as forming a proof, varying in degrees of strength, of the 
existence of this principal fact. 

We now proceed to another species of evidence, to which we 
particularly apply the characteristical appellation of inferior evidence, 
on account of a much more marked inferiority. Its inferiority con- 
sists in this—the attesting fact, that is, the fact put forward as a 
proof, is of such a kind, that the securities, which serve to guarantce 
the accuracy and completeness of testimony, cannot be applied to 
it. Unprovided with these securities, the proving power of the 
fact is inferior to that of evidence to which they can be applied. 

In spite of the imperfections of this species of evidence, it is often 
necessary to have recourse to it from want of better, It is a pis 
aller, necessary, indispensable. 

This inferior evidence forms two principal divisions : 

1. Written extrajudicial evidence. 

2. Derived or transmitted evidence. 

I repeat, that the defect, common to both, consists in the absence 
ofsome of the principles of security; for example, cross-examina- 
tion. 


I. Inferior extrajudicial evidence. 


It may be divided into three branches: 
1, Casual written evidence, 
2, Demi-preconstituted evidence (evidence ex-parte), 
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3. Borrowed evidence ; that is, evidence taken in one cause and 
used in another. 

1, When the letters or notes of an individual, or a journal which 
he has kept for his own use, are employed judicially, such docu- 
ments may be designated by the common appellation of casual 
written evidence. The name is appropriate, because in general such 
writings are not made with the intention of being used judicially, 
and have some other special object. 

2. Under the definition of casual written evidence, I do not com- 
prehend commercial letters and the books kept in commercial 
houses: these writings are regularly drawn up in one uniform 
manner, with a determinate object, and with the intention that they 
may eventually be used as evidence. Hence, they may be con- 
sidered as a branch of pre-constituted evidence. But, on the other 
hand, they want the qualities which so eminently distinguish this 
species of evidence; they are not made conjointly by the two 
parties interested ; they are not the work of a public officer elevated 
by his situation above every suspicion of fraud. It is necessary to 
find a term which will express this difference, and mark at once 
the inferiority of the evidence. The appellation of demi-preconsti- 
tuted evidence represents sufficiently its nature and its value. 

3. Borrowed or transferred evidence, is evidence already established 
judicially, but established in another cause, from which it is brought 
to be applied to the cause in question, This head comprehends, 
1. Testimony inter alios, testimony judicially given, but in a cause 
between different parties; 2. Testimony alio in foro, testimony 
already given judicially, but in another tribunal, whether between 
the same parties or different parties. 

At first sight, one would be inclined to believe, that evidence, 
obtained in a case which had been terminated by a judgment, carries 
great weight with it; but there are many considerations which 
invalidate it. Has this evidence, borrowed from a case altogether 
foreign to the one at issue, been guarded by all the proper guaran- 
tees? Has it been proved by all the necessary tests? It may have 
been subjected to an examination, but an examination conducted 
under different circumstances, by different persons, with a different 
object, and when the same means of investigating the truth did not 
exist. Its strength may likewise be diminished in various degrees 
by all the possible imperfections of different systems of procedure. 
What confidence could be placed in evidence borrowed from a 
cause which had been tried by the inquisition? It is clear, then, 
that this borrowed evidence ought to be ranked in the class of 
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inferior evidence; though its inferiority be variable, and that it can 
be used only when no better is to be found.* 


Il. Derived or transmitted evidence. 


It forms five divisions : 

1. Supposed oral evidence, given or transmitted verbally ; hear- 
say. 

2. Supposed written evidence, given in writing; copies. 

3. Supposed oral evidence given in writing. 

4. Supposed written evidence given verbally. 

5. Supposed real evidence, given either verbally or in writing ; 
reports. 

Evidence is not original, in relation to persons, when the deposing 
witness states, not what he has seen or heard himself, but what he 
has been told by another. 

Evidence is not original, in regard to writings, when the charac- 
ters presented to the judge are not those which were traced for the 
first time when the words in question were reduced to writing, but 
are only a transcript or copy of them. Evidence is still less original 
in regard to writings, when the deposing witness merely affirms 
that he has seen them, and fixed their contents in his memory. 

Evidence is not original, in regard to things, when the thing itself, 
which is used as evidence, is not placed under the eyes of the judge, 
and can be known only through the medium of a witness. 

The condition of language corresponds to that of ideas. It is in 
vain for him, who fears the reproach of creating new terms, to 
pretend to increase the stock of human conceptions, or ren- 
der them more clear and correct. A subject must have a name, 
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* Another danger, which must be guarded against, attends the admission of 
this specics of evidence—the danger of collusion. One of the parties, in order 
to create fallacious evidence, which may be serviceable in the present suit may 
have a fictitious suit with a pretended adversary, who would make only a pre- 
tended resistance, with the view of giving to the false evidence the colours of 
truth. Let us suppose a case. Jane Vernon alleges that she is married to 
John Bastard. Foresecing that her marriage will be disputed, she finds some 
complaisant friend who brings an action of debt against her as an unmarried 
woman. She defends herself by her character of wife; and, to support her 
plea, produces witnesses, whom her pretended adversary takes good care not 
to embarrass by too strict an examination. Subsequently the serious suit 
begins on the question of the marriage. Ought the above evidence to be re- 
ecived? Ifit be received, the alleged husband must haye the right of examin- 
ing anew the witnesses who deposed in the former suit. But if these witnesses 
are dead, or beyond the reach of the court, what will be the value of their 
former depositions! As they have been taken under the eyes of a judge, under 
the securities of an oath and of examination, they are far aboye mere hearsay 
in the shape of a conyersation ; but yct they are far inferior to direct evidence. 
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before it can be made the subject of an affirmative or negative 
proposition. 

Common language possesses two terms, hearsay and copy; but it 
has no more general term to express the inferiority common to 
both. This more general term is that of derived evidence, or evidence 
not original, 

In every derived testimony, there are at least two persons on 
whom its proving power depends; two persons who, by their very 
number, weaken instead of increasing its proving power. 

The existence of the deposing witness is certain; the existence 
of the alleged original witness is necessarily a matter of doubt. 

It is for this reason that the epithet supposed enters, as has been 
seen, into the denomination of each class, and forms a necessary 
part of it. If not always expressed, it must always be understood, 
under pain of incessantly falling into confusion. 

I am not afraid of indulging in a repetition for the sake of greater 
distinctness. In every derived deposition, there are two different 
points in question, the one of which is certain, and the other only 
affirmed. What is certain is, that A. declares such and such a 
thing before the judge ; what is affirmed is, the thing itself which 
A. declares. 

What A. affirms may be true or false. Titius declares, in pre- 
sence of the judge, “I heard Sempronius say so and so;” but 
Sempronius may not have said it, or may not have said it exactly as 
it is reported. Thus, the epithet swpposed is necessary to guard 
against the effect of the mere assertion. 

In every case, the testimony supposed to be original, is held to 
have been given extra-judicially ; hence the danger of fraud, omis- 
sions, and inaccuracy. 


Ill. Qualities common to all the different hinds of Inferior Evidence. 


A confused mass of intellectual objects gives no room for general 
propositions. We must class them according to their nature, and 
give each class an appropriate denomination, before we can frame 
true propositions, capable of practical application. 

Nomenclature is classification. When a common denomination 
comprehends only well arranged ideas, we can speak of them with- 
out confusion, and apply general characters to the objects included 
under this denomination. 

We have arrived at this point by the classification of the different 
kinds of inferior evidence. We shall soon be engaged with their 
differences, that is, with their higher or lower degree of proving 
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power; but we are already in a condition to mark their common 
properties, and to announce them in distinct propositions. 

1. The truth of the information which they contain has not been 
fenced, and cannot be fenced, by the same guarantees as direct 
evidence. 

9. Each of them runs the risk of being made the instrument of 

-a characteristic fraud, that is, of a fraud peculiar to each species 
of evidence of this nature. 

3. This fraud consists in giving false testimony, with the cer- 
tainty that those tests, which form the security of direct evidence, 
cannot be applied to it. 

4. The danger of fraud is not the only one. This sort of evidence 
is exposed to a degree of inaccuracy and incompleteness, which 
may produce, even without bad faith, the same consequences as 
fraud. 

5. Evidence of this kind always indicates the past or present ex- 
istence of regular evidence, which may be, or might have been, 
obtained in proper form. 

6. It ought therefore to be excluded in all cases where it is pos- 
sible to get at higher evidence without some preponderating incon- 
venience. 

7. An acquaintance with all the sources of inferiority which 
uceire ce diminishes, to a ecrtain point, the danger of 

In the last Chapter of this Book, we shali see what those securities 
are, by which this danger may be reduced to its lowest term. 


CHAPTER II. 


OF ANTE-JUDICIAL PRESUMPTIONS, BETWEEN PLAINTIFF AND DEFENDANT 
BETWEEN PROSECUTOR AND ACCUSED. 
Brrore entering into the examination of a case, certain pre- 
sumptions present themselves, pro et contra, against which a judge 
neither can, nor ought to guard himself. As these presumptions 
are vague and general, they have little force; but they may serve 
—— us amid obscurity, till more decisive evidence has been 
obtained, or to incli alances, wher i 
» or to incline the balances, where contradictory evidence 
produces doubt. 


I. Between Plaintiff and Defendant, the presumption ought to be in 
favour of the former, to the prejudice of the latter 

The probability is in favour of the former, because he voluntarily 

submits his right to the decision of justice; but the defendant ap 
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pears in spite of himself. The cases, in which it is the interest of 
the plaintiff to litigate in opposition to his own conviction, must 
always be rare; but, in every case, or nearly in every case, the de- 
fendant, whether he be right or wrong, has a manifest interest in 
litigating, because the various events of a law-suit offer him many 
chances of success, and, although he should lose his cause, he 
finds himself just where he would have been, had he given it up 
without opposition. 

How many injuries to his property, how many injustices, and 
these, too, by no means slight ones, will not a man submit to, before 
running the risk of a suit! How many sacrifices will he not make, 
to escape embarrassment, vexation, loss of time, and expense, for 
which he never receives compensation! Very strong motives of 
confidence are therefore required to prevail over this natural re- 
pugnance ; and these motives form a natural presumption in favour 
of him who applies to a judge. There is nothing similar in the 
case of the defendant. 

Let us see how the fact stands in regard to this presumption. 
Compare the issue of suits. Causes, in which the plaintiff is suc- 
cessful, are much more numerous than those in which the defend- 
ant is successful ; and yet, under our various systems of procedure, 
the former stands in a much more disadvantageous position than 
his adversary; he has opposed to him nullities, defects in form, and 
other obstacles, which would not exist under a more perfect mode 
of procedure. 

I am aware that many lawyers lean to the contrary presumption. 
They are misled by an illusion. A defendant appears to their mind 
as a man attacked in his right of possession ; and the presumption 
ought to be in favour of the possessor, because the number of law- 
ful possessors is infinitely greater than that of unlawful possessors. 
But this is not the state of the question. The point is, whether, in 
cases of disputed possession, the instances, in which the party 
calling the possession in question is in the right, do not greatly ex- 
ceed those in which he is wrong; and it is evident that they must; 
for, under any regular system of justice, to attack the legality of a 
possession, it is necessary to discover in it some weak point which 
takes it out of the case of ordinary possessions. 

The presumption against plaintiffs has generally been the more 
prevalent in the world ; and the reason of it is plain. As procedure 
has become more and more fruitful in abuses and vexations, suits 
have become more and more objects of dread; but it is only a 
plaintiff who can force a man into this thorny path in spite of him- 
Thus the dread of law-suits, founded on the vicious mode of 
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procedure, has thrown a high degree of disfavour, and even a sort 
of odium, on the character of plaintiff. Instead of attacking the 
lawyers, who have covered with briars, every avenue of justice, 
the world, always thoughtless, has taken vengeance on those who 
choose to sue rather than suffer. If a citizen, who has sustained 
one injury, wishes to vindicate his right, he runs the risk of sus- 
taining another in the esteem of bis fellow-citizens. Public opinion 
is ready to take the part of the aggressor, who remains tranquil, 
against the oppressed, who disturbs its enjoyments, and makes 
a noise. 

This groundless and cruel prejudice has had but too much influ- 
ence even with legislators. It has given birth to the most mis- 
chievous of all possible taxes—taxes on judicial proceedings. The 
intention is, to discourage a litigious disposition ; the effect is, to 
favour injustice. 

In avoiding one exaggeration, we must beware of adopting an- 
other; all that I have said amounts only to this, that the vexatious 
conduct is more frequently on the side of the defendant than the 
plaintiff. This result is proved by the nature of things, and by 
comparing the causes that are lost with those that are gained. 


Il. In criminal matters, and, above all, in serious offences, the presump- 
tion ought to he in favour of innocence ; or, at least, it is neces- 
sary to proceed as if this presumption were established. 


How is this presumption to be reconciled with the preceding ? 
Wherever there is an accusation, there is a wrong committed either 
by the accuser or the accused; now, generally speaking, there is 
no crime so rare but a false accusation of it is still rarer. 

A distinction must be taken. If the innocence of the accused is 
not incompatible with the supposition of good faith in the accuser, 
the presumption ought to be in favour of the accused. Rashness 
error, and passion, ought to be presumed more easily than a 
and especially than a serious crime. ‘The presumption against ihe 
accusation is still stronger in cases where the facts have some con- 
nection with party spirit, or the prejudices of a sect, with religious 
opinions, or false popular belief. How many pretended i 
are there of which an infinite number of persons have been modern 
while it was not possible that any one could be guilty ; whahoraf. 
for example? 

The presumption would be very strongly in favour of the accused 
were we to judge from what passes in the ordinary course of ne 
versation; for there false accusations are much more frequent than 
true ones. But what a difference is there between these slanders 
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which turn on peccadilloes, and judicial accusations relating to 
grave matters? In the former case, people rashly advance facts 
and conjectures, because they are not responsible for any thing, and 
little importance is attached to what is so said; chance, vanity, in- 
dolence, or levity, decides. But ina judicial deposition, if the se- 
ductions of interest and passion do not operate, the most frivolous 
minded witnesses become scrupulous ; they feel that their honour is 
at stake, and that false testimony will expose them to serious con- 
sequences. 

But allowing that, in ordinary cases, the presumption is against 
the accused, it is no less true that it is proper to proceed as if the 
presumption were established in his favour; and, consequently, 
that it ought to be a maxim with the judge, that it is better to let 
a guilty man escape, than to condemn an innocent one; or, in other 
words, he ought to be much more on his guard against the injustice 
which condemns, than the injustice which acquits. Both are great 
evils, but the greater is that which produces most alarm; and, 
every one knows, that, in this respect, there is no comparison be- 
tween the two cases. Generally speaking, a too easy acquittal ex- 
cites regret and uneasiness only among men of reflection ; while the 
condemnation of an accused, who turns out to have been innocent, 
spreads general dismay; all security appears to be destroyed; no 
defence can any longer be found, when even innocence is insuf- 
ficient. 

This is perhaps one of those cases in which imagination takes 
the place of reason: the alarm is greater than the danger ; that is, 
the apparent danger is greater than the real. In fact, the danger 
arising from the acquittal of a guilty person is perhaps greater than 
that which arises from the condemnation of an innocent man; but 
it is not so apparent, or so universally recognized. The almost 
certain effect of acquitting a thief is, to produce new thefts; but if 
an innocent person accused of theft is condemned, it does not fol- 
low that other innocent men will be condemned for the same cause. 
Even with the most unfeeling judges, the condemnation of an in- 
nocent man, in such circumstances, is an insulated misfortune, 
which does not tend to produce misfortunes of the same kind. 

But, on the other hand, it ought to be considered, that an unjust 
punishment for theft is a much higher evil than what would result 
from the repeated thefts of acquitted thieves. Thus the alarm ex- 
cited by the punishment is greater than the alarm excited by the 
offence ; and, consequently, the danger of being innocently punished 
will always appear greater than the danger of suffering from the 
acquittal of the guilty. 
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Thus, then, although a judge should have an internal presump- 
tion against the accused, he should not hesitate to act on the pre- 
sumption of his innocence, and, in doubtful cases, to consider the 
error which acquits as more justifiable, or less injurious to the good 
of society, than the error which condemns. In listening to the 
voice of humanity, he will only be following that of reason. 

But we must be on our guard against those sentimental exagge- 
rations which tend to give crime impunity, under the pretext of 
insuring the safety of innocence. Public applause has been, so 
to speak, set up to auction. At first it was said to be better to 
save several guilty men, than to condemn a single innocent man ; 
others, to make the maxim more striking, fixed on the number 
ten; a third made this ten a hundred, and a fourth made it a thou- 
sand. All these candidates for the prize of humanity have been 
outstripped by 1 know not how many writers, who hold, that, in no 
case, ought an accused person to be condemned, unless the evidence 
amount to mathematical or absolute certainty. According to this 
maxim, nobody ought to be punished, lest an innocent man be 
punished, 


CHAPTER I. 


OF CASUAL WRITTEN EVIDENCE—RULES TO BE FOLLOWED IN REGARD TO 
17S ADMISSION, 


Wuat is a piece of written evidence? It is an assertion, be 
it what it may, expressed in the permanent and visible characters 
of language. 

Written evidence, then, is merely oral evidence, presented ina 
different form, and addressed to a different sense. Language is 
nothing but the art 


Of painting words and speaking to the eye. 


It is obvious that oral testimony has a great superiority over 
written testimony. We have already seen how useful it-is to con- 
front witnesses, to make them grapple with each other, to press 
them with unexpected questions, to seize the’ truth by means of 
almost involuntary confessions, and to rouse in the witnesses, by the 
solemnity which surrounds them, all the tutelary motives to full 
action, Now, all this is awanting in written testimony. Take a 
Witness, who cannot hear a single question, who can give no expla- 
nation beyond his first statement, whose countenance is veiled so 
that you have no exterior sign by which to judge of his thoughts ; 
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and the deposition of such a witness, deaf, blind, and dumb, will 
have precisely the same value as written evidence. 

This does not apply to that species of written evidence which we 
have named pre-constituted. For reasons, which it is not necessary 
to repeat here, contracts are written documents equally strong with 
parol evidence: this results from the formalities with which they 
are invested. 

If the person, who is represented as the author of a piece of writ- 
ten extra-judicial evidence, can be examined, then the written evi- 
dence comes under the head of oral evidence. 

Casual writings (private letters, notes, journals, and memoranda 
of an individual) are liable to a characteristic fraud, which may be 
described as follows : 

Certain that he incurs no punishment, not even that of shame, 
since he has to undergo no examination, an individual fabricates a 
writing of this kind, containing a statement false in every particu- 
lar, and as well fitted as possible to serve his design of making it an 
instrument of deceit.* 

A casual writing being in question, it must first be ascertained 
who the person is who speaks in it, Is it an external witness, or 
one of the parties? If one of the parties, then at whose instance is 
the writing called for? Is it at the instance of him who is the author 
of it, or of his adversary ? 

The propriety of admitting the evidence will depend on this re- 
lation between the writing and the person who calls for it. When 
offered by the person who has made it, and to whose interests it is 
serviceable, it becomes more suspicious ; if called for by the oppo- 
site party, there are not the same reasons for suspicion. 

First Case. The writing in question is attributed to a person ex- 
traneous to the cause. 

Rule I. Do not admit it. 

Why refuse it? Because, by its exclusion, you do not lose any 
source of information. By the supposition, the author of the writ- 
ing can be called and examined; and, since his testimony can be 
obtained, accompanied by all the usual securities, there is no rea- 
son for admitting it in this inferior form. 

Rule Il. Always admit the evidence in the following two cases: 
1. When the person to whom the writing is attributed cannot be 
orally examined in consequence of death, sickness, or distance. 


* Objection, If the writing in question has been fabricated with this design, it 
is not a casual writing. Answer. The appellation given to this species of evi- 
dence is taken from the usual nature of such writings, and not from particular 


frauds, which form exceptions, 
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2. He to whom the writing is attributed having been called and 
examined, one of the parties demands that the writing itself shall 
be produced, in order to confirm or invalidate the testimony; the 
object being to shew, that, when the writing was made, the state- 
ment which it contains was consistent or inconsistent with the de- 
position which has just been given. 

Question. Why admit evidence so liable to inaccuracy and incom- 
pleteness ? 

Answer. Its exclusion may occasion the loss of information which 
cannot be obtained in any other way. If this information be ne- 
cessary to one of the partics, to exclude it is to produce a decision 
contrary to right. On this side, the evil is certain; while, on the 
side of admission, it is scarcely probable. The evidence, therefore, 
suspicions though it be, may be admitted for the same reason 
which admits all circumstantial evidence, however weak. 

The judge will have to examine, whether, at the time the docu- 
ment was written, its author was not under the influence of some 
pecuniary or other personal inotive ; whether he was not connected 
by some tie of dependance or affection with the party in whose 
favour the writing is produced. This, added to the amount of the 
gain, will make fraud more or less probable.* 

Second Case. The author of the document is a party in the ease ; 
itis his adversary who calls for its production. 

Rule Wi. Admit the document, always on condition, that the 
party, who acknowledges it to be his, shall have the liberty of ex- 
plaining it. 

Question. Why admit evidence liable to mislead by being inac- 
curate and incomplete ? 

Answer. As the adverse party demands the production of the do- 
cument, it is clear that he believes it will be favourable to him; it 
is an admission,—it is an article of evidence by confession ; and, 
consequently, it is the strongest of all, for a man is always the last 


person to lie against himself. 


a 

*T shall take an example, not from a casual writing, but from writings of 
higher credibility. A book-keeper carries several articles to the debit of one 
of his master’s customers, knowing that this customer has neither ordered nor 
received them. The book-keeper has left the country, and cannot appear in 
court. Was not his wish to put this gain into the pocket of his master the 
reason of his flight?’ Observe the dilemma: If the demand is made shortly 
after the fabrication of the evidence, the book-keeper must have left the 
country about the same time, and his noh-appearance will operate as circum- 
stantial evidence to render the fraud probable. If the demand is not made till 
long afterwards, this delay operates as circumstantial evidence the same way. 
Add to these two circumstances, which render the justice of the demand im- 
probable, the direct testimony of the defendant; and, if he requests it, it is not 
only this book that ought to be produced, but likewise all the other books of 
the merchant from which any information can be obtained. 
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But as every writing of this nature is peculiarly liable to be, not 
false, but inaccurate and incomplete, the author alone is capable of 
correcting its imperfections. He must therefore have the power of 
giving such explanations as he thinks necessary ; to refuse him 
this, is to place him in a situation extremely disadvantageous to his 
rights.* . 

Rule IV. If, in consequence of death, distance, or mental aliena- 
tion, the author of the document cannot be examined, still admit 
the writing. 

Question. Why ? 

Answer. The danger arising from exclusion seems to be greater 
than that arising from admission. Supposing the information con- 
tained in the document to be necessary to the party who calls for it, 
by excluding it you do him a fatal injury. If you admit it, it is by 
no means certain that the information which it contains is inaccu- 
rate and incomplete, or, at least, it is not so probable that these 
deficiencies will be injurious to its author as to the adverse party. 
Besides, what is defective in it may be supplied or corrected from 
other evidence taken in the cause. 

Experience is entirely in favour of admission. Evidence of this 
sort is received by the practice of England, and received without 
reserve, even without the corrective which I propose, and yet no 
sensible inconvenience has been found to arise from it. 

Third Case. The author of the document is a party in the case, 
and himself calls for it; the tendency of the document is therefore 
favourable to him. 

Rule. V. Even in this case admit the document, subjecting bim 
who produces it to examination and cross-examination, 

Question. Why admit evidence so manifestly liable to the suspi- 
cion of falsehood, or, at least of partiality, and which may be made 
an instrument of deceit ? 

Answer. In the case of an external witness, interest is never a 
sufficient reason of exclusion; and yet he may have a concealed 
interest equally strong with the most manifest. Ifa party is under 
an influence which may incline him to lie, is not this interest obvious 
and palpable? Does it not force itself on the notice of even the 
most credulous judges ? Cannot its degrees be calculated? A writ- 
ing under his hand gives no greater chance of falsehood than an- 
swers from his mouth; and yet the document may serve to confirm 
or complete his deposition; above all, if, at the time when he wrote 


a 


* The practice of England does not allow him this liberty. 
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it, he could not have foreseen the circumstances which now bring 
him into court, and compel him to make use of it. 

Rule VI. If death, or any other reason, prevents the author of 
the document (that is, the tendency of the document being fayour- 
able to himself) from appearing personally, still admit the writing. 

The reasons for admitting it are the same with those above ; but 
they do not apply so strongly, because the seal of cross-examination, 
and the presence of the witness is awanting. But the considera- 
tions which diminish, in such circumstances, the value of this evi- 
dence, are so palpable, that the danger of overrating it is reduced 
to its lowest term. 

Of all these rules, only one prescribes exclusion ; the rest are for 
admission: and it is easy to apply them to demi-preconstituted 
writings, and to eyidence borrowed from another cause. 


CHAPTER IV. 
HEARSAY EVIDENCE OF THE FIRST DEGREE. 


Ar some former time, a person, supposed to have been a direct 
witness, has recounted some fact in presence of an individual not 
invested with any judicial authority. At the time of examination, 
another witness declares judicially what he avers himself to have 
heard said by the first. 

The distinction between these two persons is essential; for, one 
of the witnesses, he who deposes, is a real and certain personage ; 
while the supposed direct witness may be a fictitious personage, or, 
if his existence is established, what he is represented to have said, 
may be partly or totally false. It is necessary, therefore, to make a 
distinction between these two narrators, by applying to that one of 
them who is not heard, the epithet supposed. He is supposed to 
exist ; he is supposed to have spoken; it is supposed that he may 
have said what the other affirms; but to omit the word supposed, is 
to grant beforehand what is probably the very point in dispute. 

The characteristic fraud, to which this species of evidence is 
liable, is this: “ Certain that he cannot be eventually exposed 
either to punishment or cross-examination, an individual may make 
an extra-judicial statement of a pretended fact, knowing it to be 
false in whole or in part.” 


Rules of Admission. 


The rules are almost precisely the same with those for casual 
writings, We shall repeat them here for the sake of greater dis- 
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tinctness ; but for the reasons of them, we shall refer to the corres- 
ponding numbers in the preceding chapter. 

When standing by itself, this evidence, if false, is not at all dan- 
gerous; it would have nothing to support it, and would probably 
be falsified by ascertained circumstances. In connection with 
other proofs, it may be necessary for explaining and completing a 
series of facts, and forming a body of circumstantial evidence. In 
the case of a conversation between two parties, by suppressing the 
discourse of one of them, you would render the other unin- 
telligible. 

Rule I. If the original narrator is not a party in the cause, and 
can be produced and examined, the hearsay evidence ought not to 
be admitted. See Rule I. of the preceding Chapter. 

Rule 11. The hearsay will be admitted in the following cases : 

1. When the supposed direct witness is dead. 

2. When, from sickness or distance, he cannot be examined. 

3. When the object is to invalidate his own evidence given in the 
case at issue. 

4. When the object is to confirm his evidence, if it has been 
attacked, 

See Rules Il. and IV. of the preceding Chapter. 

Rule U1. When the original narrator is a party in the cause, if 
what he has said extra-judicially be offered in evidence by his adver- 
sary, it shall be allowed; always reserving to the former the power 
of explaining and refuting. 

Reason. See Rule II. of the preceding Chapter. 

Rule 1V. When the original narrator is a party in the cause, and 
demands that witnesses shall be examined on what they have heard 
him say, let such evidence be received, even though it should be 
favourable to himself; it being well understood that his opponent 
shall have the power of examination and cross-examination. 

Rule V. If the same witness, deposing in his own cause, alleges 
something relative to the fact in question, which he avers himself 
to have uttered extra-judicially, this evidence ought to be ad- 
mitted. 

For the reasons, See Rule V. of the preceding Chapter. 

It is manifest that, in the last two cases, the hearsay evidence will 
be extremely suspicious evidence, because it is evidence given by 
a party in his own favour, whether brought forward by himself or 
through the medium of another. But if this deposition has no other 
support, and is not connected with other evidence, is it to be feared 
that it will mislead the judges, and obtain too much confidence? 
And yet, if such depositions coincide with other circumstantial evi- 
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dence, they may fill up gaps which would have rendered a whole 
narrative improbable and confused. 


Comparison between the proving power of casual writings and hearsay 


What is the comparative amount of proving power between nregt 
attested by a casual writing, and a fact attested on hearsay? W hich 
of these species of evidence ought to inspire most confidence ? 

I. In favour of the writing we observe, 1. That it presents only 
a single author; there is only one individual to whom attach the 
various reasons of suspicion, whether they be founded on interest or 
intellectual capacity. ‘The writing, it is true, must be proved ; but 
there may be witnesses above suspicion to establish its authen- 
ticity. 

In hearsay, you have always two witnesses ; the one who speaks 
before the judge, and the supposed extra-judicial original witness. 
Two witnesses—and with all the various reasons of suspicion at- 
tached to each of them. 

2. In the writing, the tenor of the language is fixed and permanent. 
The assertion contained in it cannot be changed (unless the writing 
itself be changed), and its contents will almost always present cir- 
cumstantial evidence, which will aid the judge in forming an opi- 
nion of its value. 

In hearsay, if the deposing witness is inclined to lie, falsehood is 
much more easy. That certain words were uttered by a particular 
person in a certain sense, is a fact of a passing and evanescent na-~ 
ture, and leaves no physical trace by which it might be confirmed ; 
but even in the case of the greatest veracity, the deposing witness 
may be inaccurate from defect of memory, particularly if the recital 
be of any length. To this almost inevitable source of error is to be 
added the danger of the witness mistaking the meaning of the 
words, or omitting some essential circumstance. 

II. Still there are cases in which hearsay evidence will be supe- 
rior to that of a casual writing. Why? Because, in following out 
the chain of indications connected with hearsay, you may be put 
on the way of tracing many circumstances and accessories, which 
a mere writing could never have furnished. 

Iam dying ; Titius wounded me. Suppose that a letter, contain- 
ing these words, is discovered in the closet of a person who is found 
dead, and that it is in his own hand; this instantly produces a strong 
presumption against Titius, But suppose, farther, that he and the 
deceased are known to have been violent enemies, that they were 
seen together at a time which strengthens the suspicion, and that 
Titius was even seen to raise the weapon, and strike a blow. Few 
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judges would hesitate to condemn Titius on such evidence, particu- 
larly if there were no opposing testimony; and I do not say they 
would be wrong. But still, this evidence is far from excluding 
the possibility of innocence. Let us suppose (what is very possible) 
that these words, written by the deceased, were only the beginning 
of a letter which weakness prevented him from finishing, and that 
he would have continued thus: Titius wounded me, but slightly, 
and without intending it. It was Sempronius who gave me the fatal 
blow. 

I go farther, and say, that cases may be imagined, in which the 
same assertion, transmitted verbally, will be stronger and more 
satisfactory than the original writing itself. The deceased has ut- 
tered the words, Titivs wounded me ; I am dying, in the presence of 
well known and irreproachable witnesses, who agree in their depo- 
sitions. So far, the belief produced is not greater than what, on the 
foregoing supposition, would be produced by the writing. But the 
Witnesses are examined to ascertain, whether he said nothing more 
concerning the cause of his death. No, is their unanimous answer. 
Had he time to do it? Assuredly, for he spoke of his family, his 
friends, his will, &c. Who does not see, that this mass of testimony 
excludes Titius from that possibility of innocence which existed in 
the case of the supposed letter ? 

But, while the superiority of casual written evidence over bearsay 
is admitted, there is no general or absolute rule to direct the opinion 
of judges. Each particular case will present different probabilities. 


CHAPTER V. 


HEARSAY TRANSMITTED THROUGH SEVERAL INTERMEDIATE PERSONS. 


Tue statement of the supposed direct witness may pass through 
ap infinite number of mouths. A hearsay, which passes through 
only one medium, is hearsay of the first degree ; that which passes 
through two media is hearsay of the second degree, and so on. 

In the famous case of Calas, there were no fewer than five inter- 
mediate witnesses between the supposed direct witness, and the 
deposing witness; and he, who was declared to have heard the 
father threaten his son, was not even named; he was some unknown 
person, and nobody could ever recollect him, 

In circumstances which strongly excite the passions, a town is 
filled with clamours; the stories, at first inconsistent, gradually 
acquire some uniformity ; the history is arranged ; the belief of one 
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forms the belief of another; it is an epidemic of testimony ; doubt 
disappears; and the union of the echoes acquires the force of evi- 
dence. This is what happened at Thoulouse ; but it was soon seen 
what is the value of a public rumour. When, in the midst of this 
fermentation, the judges wished to proceed with a judicial investi- 
gation, the town, which resounded in every corner with cries of 
the most lively indignation against the Calas, could not find within 
its walls a single man who would appear against them.* Nota sin- 
gle witness presented himself, so soon as he could do 80 only by 
coming forward in court in his own name, and exposing himself to 
the punishment of perjury. There was nobody who would support 
by his testimony what every body confidently said and repeated ; 
and a universal report, which promised conclusive evidence, did 
not furnish a single trace. I stop here; it does not belong to my 
subject to explain, how the great instruments of fanaticism and 
pastoral monitories were employed to rear this miserable scaffold- 
ing of hearsay, on which the condemnation was founded, 

Montaigne, after explaining the progress by which opinion is 
brought to believe the most improbable things, concludes with an 
observation of undeniable truth. “ When the first,” says he, “come 
to disseminate their story, they discover, by the opposition it en- 
counters, where lies the difficulty of making it be believed, and 
they set to work to fill up the gap with some piece of falsehood. 
At first, individual error occasions the error of the public; and the 
public error, in its turn, produces individual error. Thus the edi- 
fice passes from hand to hand, always increasing in form and fur- 
nishing ; so that the witness farthest removed knows more about it 
than the nearest, and the last informed is better persuaded of it than 
the first.” + 

In regard to this species of evidence, the five following propo- 
sitions may be laid down : 

1. At every new step from one medium to another, the extra- 
judicial narrative acquires a higher degree of remoteness; that is, 
it is further removed, by one degree, from that desirable proximity 
between the judge and the fact which exists in ordinary evidence. 

2. At every degree, the narrative loses a portion of its proving 
power. This arises, not only from the general chance of inaccuracy, 
which depends on the personal character of each intermediate wit- 


ness, but likewise from the chances of falsehood connected with the 


character of this or that individual. It would be necessary to un- 


a a) 
* See the Memorial of Loiseau de Mauleon, 
+ Montaigne, Book III. c, 2, 
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dertake a special investigation, so to speak, into the morality of 
each of them. 

3. However, when several extra-judicial witnesses, of the same 
degree, are represented as confirming the tenor of the statement 
which is supposed to have been made by another, each of them, if 
the deposing witness be believed, adds a degree of proving power 
to the testimony. 

4. But the whole amount of proving power, which can possibly 
be attained by any number of such witnesses, can never raise 
hearsay to the level of direct evidence, or well established circum- 
stantial evidence. 

Watson deposes, that on a certain occasion, a number of persons, 
whom he names Charles Waithman, Francis Louvier, and Thomas 
Little, agreed in assuring him, that they were all three present, 
when Joseph Prettyman gave an account of a duel which had taken 
place between the prisoner at the bar and John Delacour, and in 
which the latter was killed on the spot. If Watson’s deposition is 
received, the fact of the accused having killed Delacour in a duel 
will gain a degree of probability from every additional witness to 
the statement of Prettyman. But, though there should be ten, 
twenty, a hundred, or more, of these supposed witnesses, of these 
extra-judicial narrators, they would not give the deposition of Wat- 
son a proving power equal to what it would have had, if, instead of 
citing a hundred intermediate witnesses, all of the same degree, 
he had declared that he himself heard the statement from the mouth 
of Prettyman. 


1. Admissibility of hearsay passing through an indefinite number of inter- 
mediate persons. 

The only rule I lay down here is, that testimony transmitted in 
this way, whatever may be the number of media through which it 
comes, ought to be received, with the same reservations as hearsay 
of the first degree, but with greater caution and distrust. 

I do not conceal, that this admission will appear extremely alarm- 
ing, particularly to the advocates for the system of exclusion. 
What! allow the mind of the judge to be deluged with depositions, 
every one of them more liable to objection than another, 

Let us examine the matter calmly. It will be found that the rule 
rests on direct argument, on the experience of the tribunals, and on 
necessity. 

Does the increased number of media increase the facility of exe- 
cuting a plan of fraud concerted with a view to this advantage ? 
No; for it is not the interest of fraud to multiply the intermediate 
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persons, The more there is of them, the more is the impostor 
liable to be unmasked by the variations of his witnesses. He who 
wishes to deceive, will easily see, that it is his interest to present his 
pretended statement in the most plausible and simple form, in that 
which inspires most confidence; and that, on the other hand, it is 
not his interest to multiply unnecessarily the causes of distrust and 
suspicion. For example, he would rather say, “I have the fact 
from Titius, who said that he had seen it, but who is dead,” than 
“ T have the fact from Titius, who is dead, and who said that he had 
it from Sempronius, who assured him that he had seen it, but who 
is likewise dead, and cannot be called in evidence.” 

Let us take, as an example, a case which occurred in the law of 
England. The validity of a testament, which bore the names and 
attestations of three witnesses, was disputed. ‘Two of the witnesses 
were dead: the third, a woman, deposed that she had attended one 
of the two others in his last sickness, and that, three weeks before 
his death, he drew the testament from his bosom, and told her, that 
that he had forged it himself. This evidence was received, and be- 
lieved ; and the testament was declared to be forged. 

Let us come to the point at issue. Let us suppose that this evi- 
dence, instead of being admitted and received, had been rejected 
or disbelieved ; then, by the supposition, the testament would have 
been genuine and legal, and the story of the witness, who pretended 
to have forged it, would have passed for a fable. Now, suppose 
that the woman, instead of declaring that she had heard the wit- 
ness himself declare that be had forged the will, had said, that she 
heard it from John Middleman, who was dead, but who had it from 
the supposed forger, would the fraud, when put into this form, have 
been more plausible ? On the contrary, is it not utterly improbable, 
that it could have succeeded ? 

The danger of fraud, then, is rather diminished than increased by 
by the number of intermediate persons. There remains the danger 
of inaccuracy—a danger which increases directly as the number of 
degrees ; but this danger is so evident, that such a testimony is 
more likely to be valued below than above its true value. 

The truth of these conclusions is fully confirmed by general prac- 
tice. In every system of judicature there is a very extensive class 
of cases, in which derived testimony (whether consisting in casual 
writing or in hearsay) is received without scruple, whatever be the 
number of intermediate persons. This class embraces all those 
questions, in which the principal fact to be proved belongs to what 
are called ancient facts, genealogies; for example, the birth-place of 
a person, local rights and seryitudes, customs, &c.; facts which, 
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supposing them to have once existed, happened at a period too re- 
mote to leave any possibility of obtaining contemporaneous evi- 
dence. But there is nothing in the mere antiquity of a fact to ren- 
der it credible on any weaker evidence, than would justify the same 
degree of belief with respect to a fact of more recent date. That a 
man ofa certain name married a certain woman, in a certain place, 
and had children by her, are facts which are not a whit more cre- 
dible for being placed at the end of the seventeenth century, than 
they would be, if placed in the eighteenth. 

But, except in cases where proof can be derived from the pre- 
constituted evidence of public registers, there is no mode of esta- 
blishing ancient facts, except this inferior evidence, this concatena- 
tion of hearsay, these local traditions; and yet such evidence is 
daily admitted in the courts. 

Aud let it not be said, that, if such evidence be admissible at all, 
it ought only to be in cases of small importance. When the facts 
to be proved are ancient facts, they almost always regard some im- 
portant interest, such as titles to the possession of lands, hereditary 
powers or dignities, &c. This kind of evidence is, as has been said, 
a pis aller, but it is a necessary one. 


II. The application of Mathematics to Testimony. 


The subject of which we are treating might open a promising 
career to mathematicians ; but, were their formulas applied to real 
cases, the result would often be the inverse of common sense. 

Suppose that a mathematician, setting out from the observations 
which we have been elucidating, were to go to work in his own 
way, and should imagine, that, because demonstration is the fruit of 
science, he would be able to arrive at certain conclusions respecting 
the credibility of testimony. Ina series of hearsays, the proving 
power is inversely as the number of degrees in the progression. 
This proposition, when announced in an algebraical formula, instead 
of words, might pretend to pass for an irrefragable truth. Aye, but 
how ? By supposing that in every case where a hearsay of a lower 
degree is compared with a hearsay of ahigher degree, the credibi- 
lity of the different witnesses is always the same. Now, this sup- 
position, which is tacitly and gratuitously admitted into the formula, 
is utterly false. 

Take, for example, a suit about some pecuniary matter of small 
value. Both sides have only hearsay evidence. The plaintiff’s 
hearsay is of the second degree ; but both witnesses, the deposing as 
well as the intermediate, are persons well known, and opulent, and at 
the highest degree on the moral scale. The defendant’s hearsay is of 

yy 
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the first degree ; but the deposing witness is a poor man, and, more- 
over, a notorious liar. The rule of the mathematician would de- 
cide in favour of the defendant; but any other person than a ma- 
thematician would not hesitate to decide in favour of the plaintiff. 

Following out these considerations, what is to be thought of those 
laws of procedure, which, without weighing the value of the testi- 
monies, pretended to prevent erroneous judgments by requiring a 
specific number of witnesses? The number may be complete, and 
more than complete ; and yet, in any given case, the testimony will 
be, not stronger, but weaker, than if there had been only one wit- 
ness. It is asked, where is the probity and good sense of judges, 
when they decide on evidence so manifestly faulty? But from every 
chapter of this work it may be demonstrated by numerous facts, 
that common sense has been suffocated, as it were, by the vapours 
of the science of jurisprudence.* 


CHAPTER VI. 
WRITTEN EVIDENCE OF A SUPPOSED ORAL TESTIMONY. 


Ir the writing in question has been drawn up by a public officer, 
who, in virtue of his office, has taken the deposition of a witness 
legally examined, it belongs to the class of pre-constituted evidence. 

If the writing is not the work of a public officer, it belongs to 
that inferior class of evidence, which has been explained under the 
name of casual written evidence. 

Generally speaking, the judicial testimony of any given indivi- 
dual will be more trust-worthy, than if he had written it down in a 
letter or memorandum ; yet, cases may be quoted in which the 
contrary would be the truth, 

A considerably complicated event takes place before an eye-wit- 
ness; on the same day on which it happens, he writes an account 
of it to a friend, relating the event fully and in detail. Is it not clear 
that this letter of the eye-witness would be extra-judicial evidence, 
greatly superior to any judicial testimony which he might give tein 
years after the event ? . 
ee ae 
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But, if the interval which has elapsed be an essential considera- 
tion, the relative importance of the event in the eyes of the witness 
isno less so. The greater this importance, the higher rises the 
value of oral testimony in comparison with a casual writing.* It is 
the connection between the event and the personal interest of the 
witness, that gives the greatest security for the duration and accu- 
racy of his impressions. 

In fixing the value of the importance which the event had in the 
eyes of the witness, it is necessary to be sure that it was sensible to 
him ; that is, that he was able to estimate it, and capable of judging 
of it as any other person in his place would have done. It is even 
necessary to make reference, so as far as is possible, to the circum- 
stances in which he was placed at the moment when the fact hap- 
pened, and to examine what interest he took in it, or what atten- 
tion he paid to it. For, however important the fact may be, yet, 
if his mind was pre-occupied by something of still greater import- 
ance to himself, or if he was so pressed for time, that he could give 
it only a hasty consideration, his impressions will be proportionally 
weaker, and his recollection floating and uncertain, although, in 
different circumstances, the same event would have made a lasting 
and distinct impression upon him. 

A stronger and more trust-worthy species of evidence is that 
which is formed by the combination of this testimony, with a casual 
document, written in the form of a letter or memorandum by the 
same person at, or nearly at the time when the event happened, 
and ealled for in the suit, not by its author, but by his adversary. 
Such a case combines all possible securities. The document is a 
guarantee against the infidelity of memory, and a certificate of the 
truth of the parol evidence.t 

Such a piece of evidence is a lucky chance ; it depends on acci- 
dental disposition, as well as on the literary powers of the witness. 


* A formula might be framed alteris paribus. The chance that casual written 
evidence will be more credible than the oral testimony of the same person is, 
directly, as the interval whieh has elapsed between the event and examination ; 
and, inversely, as the relative importance of the fact in the eyes of the 


witness. 


+ The following observation, though more properly belonging to historical cri- 


ticism, is not foreign to a treatise on judicial evidence. ‘‘ The great object of 
modern researches is to discover contemporary letters. Amid the obscurities, 
the silence, or the contradictions of history, the discovery of a letter is, as it 
were, a fixed point by which the imperfections and doubts of other oe 
may be corrected, adjusted, and supplied. One of the reasons of the higher 
degree of credit thus given to letters is, that the facts which they contain are 
introduced incidentally, and, consequently, without any design of deceiving 
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CHAPTER VII. 


SUPPOSED WRITTEN TESTIMONY TRANSMITTED ORALLY. 


A witness alleges as evidence a writing, which he affirms him- 
self to have seen, and the contents of which he pretends to relate 
accurately. 

Where there is no reason to distrust the witness, this evidence 
appears, at first sight, to have exactly the same proving power with 
hearsay evidence. The one witness has read, the other has heard ; 
the only difference lies in the sowrce of their information; the me- 
dium, which is the principal cause of error, is the same. 

A closer examination discovers differences between these two 
species of evidence, which are not to be overlooked ; but before no- 
ticing them, it is necessary to describe the characteristic fraud to 
which testimony, founded on an alleged document, is liable. 

“For his own advantage, or for that of another, who may or nay 
not be privy to the fraud, A. fabricates or falsifies a document, 
places it so that it is seen by B. and then puts it out of the way, to 
the end that B., having thus learned the contents of the document, 
may establish them by his evidence on a judicial examination. 

This species of evidence, even supposing the alleged document to 
have existed, is accompanied with two dangers ; the danger of 
falsehood, and the danger of inaccuracy. They exist, likewise, in 
hearsay, but in a different degree. 

The first consideration ought to be, to what class does the al- 
Jeged document belong? Is it a private or a public document ? 
Is it official, or is it a contract? Is it of the nature of casual or of 
probative writings ? 

If the alleged document is only a casual writing, a letter, for ex- 
ample, there are no more eflicacious means of controlling the vera- 
city of the witness, than in the case of hearsay. The one may pre- 
tend that he read, just as the other may pretend that he heard; the 
difference between them is scarcely discernible 3 the proving power 
is on the same footing. 

But if the document belongs to a class of regular Writings, which 
have a fixed form, for example, an account-book, we have more 
hold on the witness; the sphere of invention is proportionally 
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us, and which we have detected; but all depends on the character of the 


writer, and the nature of the letters. How often has this expedient been 


JUDICIAL EVIDENCE. 213 


limited. His quotations, to be believed, must be conformable to 
documents of this nature; they must be consistent with true facts 
which cannot fail to be known. Falsehood would expose him to 
the danger of being contradicted by circumstantial evidence. 

If the alleged document belongs to the class of pre-constituted 
evidence, a contract, for example, or a conveyance of property, the 
sphere of invention is still more limited. To have any chance of 
succeeding in his imposture, the witness must know, not only the 
circumstances of the contracting parties, but likewise the rules 
which law has prescribed in such matters. 

If the alleged document belongs to the class of official writings, 
there are many circumstances which may baffle the impostor. He 
can form and execute a plan of fraud, only in so far as he is ac- 
quainted with the course of business in the office in question ; 
hence the danger is limited to a small number of persons, and these, 
too, elevated by their rank and education, above the ordinary ave- 
rage of credibility. 

In regard to the danger of inaccuracy, the allegation of a docu- 
ment is superior, in proving power, to hearsay. 

In hearsay, the original is born and dies at the same moment. 
The impression which a fugitive discourse leaves upon the mind 
cannot be strengthened, if it is weak, nor corrected, ifit be inaccu- 
rate. 

In a document, the eye which runs over it may be equally faulty 
as the ear which seizes a sound; but we can return again and 
again to the writing, we cau pay as much attention to it as we 
choose, and assure ourselves that we have a complete idea of it. 

The proper degree of care is still more probable in the case of 
important writings, contracts, for example, in which the points to 
be examined are few, and the essential clauses at once catch the 
notice of those who are in the habit of studying deeds of this 


nature. 


CHAPTER VIII. 


OF COPIES OR TRANSCRIPTS, 


I. Different modifications. 


By a copy, is understood a writing produced as evidence, and 
pretending to be made exactly according to another writing, which, 
in relation to the former, is*called the original. 

This general description comprehends three modifications : 
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1. A transcript of the same tenor. 

2. A translation. 

3, An extract, given as containing, not the whole original, but 
all of it that regards the matter in question. 

In transcripts of the same tenor, there is an essential distinction 
between those which have been, and those which have not, or are 
not known to have been compared. 

Comparing is to a copy what authentication is to an original. 

If the copy has been verified and duly compared, it does not be- 
long to the subject of which we are treating; it is evidence alter et 
idem; it cannot be said to be absolutely equal to an original, but 
neither can it be ranked with inferior evidence. 


Il. Reasons for distrusting copies. 


A copy cannot have the same force as an original, because it is 
liable to various causes of deception. 

1. The pretended copy may never have had an original, or may 
differ from it more or less, whether accidentally or fraudulently. 

2. If there is an original, the original itself may have been forged, 
fraudulently vitiated, or merely inaccurate. Now, in a deed pro- 
duced as an original, marks of falsification and inaccuracy may be 
traced, which would not be equally manifest in a copy. 

3. If the same effect were given to a copy as to the original, it 
would lead to a characteristic fraud, which may be thus described: 

*“ An individual forges an original, or falsifies a real one, in order 
that, by means of a copy of it, he may. produce the same effect 
which would follow from a forged deed, while, by destroying the 
forged or falsified original, he might make his fraud pass undis- 
covered.” 

This is a consequence of what we have already said, that the 
marks of forgery are not equally observable in a copy as in an ori- 
ginal, 

When the writing, to lock like an original, must bear the signa- 
tures of witnesses, if copies (not verified) were received on the same 
footing with originals, a pretended copy would answer the purposes 
of fraud better than a pretended original ; for the danger of being 
discovered by false signatures would be avoided. 


Ill. Modes of transcribing. 


There are various ways of transcribing, but they do not all afford 
the same probability of accuracy. 


In the recently invented method of writing with two pens at 
once, there is no distinction between the original and the copy, It 


JUDICIAL EVIDENCE. 215 


is the same with those machines which throw off several impres- 
sions of a newly written sheet. 

The probability of accuracy will depend on the following circum- 
stances : 

1, The number of persons employed to make and verify the copy. 

2. The degree of attention required on their part. 

3. The degree of publicity with which errors will be noticed. 

In all these points, printing is much superior to writing. A single 
compositor supplies the place of thousands of copyists; and it is 
much more easy to verify a printed than a manuscript copy. 

The printed copies of laws, and other public documents, ought to 
stand in law on the same footing with the original, because the 
printed copy is the only one to which the people can have access 
to regulate their conduct. 

In every case where forgery by writing is punishable, forgery by 
printing, for the same purpose, ought to be equally so. 

1. Forgery of laws by fabrication or falsification. 

2. Forgery of acts of government, such as proclamations, or or- 
dinances directed to public functionaries. 

3. Forgery of news or advertisements in an official paper. 

4. Similar forgeries in a journal not official, when its title is 
counterfeited by some one who is not its usual editor. 

In the case of fraud, if any of the possible methods of transcribing 
were beyond the reach of the law, fraud in this shape would be 
unrestrained ; and, as it is equally pernicious in all shapes, there is 
no imaginable reason for leaving it unpunished, 


IV. Copies of Copies. 


When the writing presented is a direct copy, there is only one 
degree between the original and the judge ; if it is a copy ofa di- 
rect copy, there are two degrees, and so on. 

The greater the number which expresses these degrees, the 
lower will the degree itself stand in the scale of proving power. 

Strictly speaking, no copy deserves the same faith as the original, 
because every copy is exposed to intentional fraud and accidental 
error. The danger, however small it may be, is never absolutely 
nothing; but, every new degree exposes the copy anew to these 
causes of inaccuracy. 

There is still an important observation to be made. If a copy of 
an inferior degree is compared with a copy of a higher degree, it 
may rise, in the scale of credibility, to the degree immediately below 
the copy with which it has been compared. 
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Suppose a copy in the tenth degree. By being compared with 
the original, it may rise to the level of a copy in the first degree ; 
or, by being compared with a copy in the first degree, it may rise 
to the level of a copy of the second degree. 


CHAPTER IX. 


COMPARISON OF EVIDENCE BY COPY WITH EVIDENCE BY HEARSAY. 


A comparison of these two species of evidence easily shews that 
the former is superior to the latter. Its superiority consists in this, 
that the danger of inaccuracy is not so great; I mean accidental 
inaccuracy without fraud or design. 

1. In hearsay evidence, the supposed immediate witness, and 
the deposing witness are not the same person, 

In a copy, (supposing an original to have existed), the person, who 
is said to speak, is still the same. 

On the Ist of January 1810, being judicially examined, I state 
what I had myself seen that very day. This is ordinary, direct 
evidence; here there is only one intellect concerned in relating 
the fact. 

On the Ist of January 1812, being judicially examined, I state 
that on that day 1 heard Titius himself say, that he had just | 
seen such and such a fact. his is hearsay evidence; here two in- 
tellects are concerned in the statement in question, 

On the Ist of January 1812, A. makes a copy of a letter, held to 
be an original, which he had written that very day, and dispatched 
in his name. Here, too, there is only one intellect concerned in the 
statement. 

If, in place of copying the letter himself, he had employed an- 
other to do it, the difference would be little or nothing. With an 
accurate clerk, the danger of inaccuracy is diminished by the 
writing which he copies being in another hand; an inaccurate 
clerk will make fewest blunders when he copies his own hand- 
writing. 

2. The proving power of oral testimony is inversely as the in- 
terval between the date of the perception and the date of the depo- 
sition, The circumstances of a fact grows more indistinct and con- 
fused, as the fact itself becomes more remote. 

The proving power of a copy is not at all diminished by the dis- 
tance between the time when the original was written and the time 
when it was transcribed, 
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It follows, from what has been said, that hearsay evidence is 
liable to many causes of inaccuracy which do not affect a copy. 
The deposing witness may merely have caught, in passing, the 
words which struck his ear ; he may have mistaken their meaning ; 
he may have partly forgotten them, or he may have added to them 
erroneously, The copyist has always his original before his eyes ; 
he can return to it to assure himself that he is accurate; and the 
words are no sooner written than their preservation is fixed on a 
much surer basis, than the strongest memory would be. 

The only source of inaccuracy in the copyist is, want of attention. 
This may produce errors of omission, of substitution, of insertion. 
Which is the most probable ? 

Omission presents itself at first sight as the most natural. Ifa 
word of the original escapes the eye, a corresponding omission will 
be produced in the copy ; and even a whole line may be omitted, if 
it does not render the sense unintelligible. The signs of punctua- 
tion, commas and points, are easily omitted. 

The substitution of one word for another by the change of a 
single letter is almost equally probable with an omission ; above all, 
when the combination of letters in the one has some affinity with, 
and bears some resemblance to, those of the other ; motion, for ex- 
ample, instead of notion. This fault may easily arise from mistake 
or misconception, particularly if the copyist is only superficially 
acquainted with the subject, and the phrase, in spite of his altera- 
tion, continues to be intelligible. If it leaves the phrase without 
sense, or gives it an absurd meaning, then, unless the copyist be 
totally void of judgment, it is only to inattention that such an inac- 
curacy can be ascribed. 

The addition of a word is an error which sometimes occurs, but 
much less frequently than the two others. It does not arise from 
mere error of judgment or want of attention; it springs from the 
imagination of the copyist mixing itself up in his work, in con- 
sequence of the want of an attentive and constant reference to the 
original before his eyes. 

These distinctions are not wholly useless; they put us in the 
way of distinguishing those variations between a copy and the 
original, which should be considered as indications of fraud, from 
those which are to be ascribed to innocent inaccuracy. 

There are two cases, in judicial proceedings, in which the error 
is of no consequence: 1. When it occurs in words of no practical 
importance. 2. When the correction is easy, and sufficiently indi- 


cated by the context. 
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The more frequently the same series of words is repeated, the less 
likely is it that the same error, frequently repeated in these words, 
is unintentional; and if there be one passage in which the error 
does not occur, and the true sense is preserved, it leads to the 
restoration of all the rest. 


CHAPTER X. 


IN WHAT CASES, AND ON WHAT CONDITIONS, OUGHT A COPY TO BE 
ADMITTED 2 


Oveur a writing offered in evidence as a copy, to be received 
or not? 

To answer this question, it is necessary to distinguish between 
the different cases. 

1. It is known that the alleged original exists, and can be pro- 
duced and consulted. 

2. The alleged original is in a foreign country. 

3. It is in another province of the same state. 

4. It is known that it once existed, but does not now exist. 

5. It is known that it once existed, but whether it now exists is 
doubtful. 

6. It is not known whether the alleged copy be a copy or not; 
that is, whether there ever was an original from which the proffered 
document was taken. 

The conduct to be followed by the judge is susceptible of three 
modifications : 

1. He may admit the writing absolutely, and without any con- 
ditions. 

2. He may refuse to admit it, in the same Way. 

3. He may receive it conditionally according to circumstances, 
sub modo. 

Rules for the first case. 


Rule I. When the original can be produced or gotten at, no copy 
ought to be admitted without a special reason, 

Rule Il. When the original cannot be read and handled without a 
considerable degree of difficulty, a copy of the same tenor, a trans- 
lation or an extract, according to the case, may be produced in ad- 
dition to the original, and at the same time. 

Exainples. 1, The characters or language of the original are so 
ancient, that it is scarcely either legible or intelligible. 
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2. The original is in a language, whether a dead or a living one, 
different from the current language of the country. In this case, 
the copy will not be a transcript of the same tenor; it will be a 
translation. 

3. The original is of considerable size, but only a part of it is 
required in the case at issue. The copy will be in the nature of an 
extract. 

The special reasons for admitting copies in place of the original 
will always be drawn from this—that the difficulty of producing 
and consulting the original, would occasion preponderating incon- 
veniences in the way of delay, expense, and vexation. But in such 
a case, the correctness of the copy ought to be satisfactorily 
established. 


Second Case. The original is in a foreign country. 

This case is only a modification of the preceding; but, as it re- 
quires some peculiar arrangements, it is proper to take it by itself. 

The judge ought to have the option of adopting any of the fol 
lowing arrangements :— 

1. To send the copy to the place where the original is, that they 
may be compared. 

2. To call for a new copy, taken from and duly compared with 
the original. 

3. To order the production of the original, if it be practicable. 

The adoption of these expedients will depend on the importance 
of the cause, the importance of this piece of evidence, and the faith 
due to the copy. In every case, a period ought to be fixed, at the 
expiry of which these operations shall be held to be impractica- 
ble, if, by that time, they have not been executed. 

In this case, a decision, founded on a copy, can be only provisional, 
and remains subject to alteration within a limited time. 


Third Case, The original is in another province of the same 
state. 
The only difference between this case and the preceding is, that, 
in the former, the access to the original will always depend on the 
government within whose jurisdiction the suit is carried on. 


Fourth Case. It is known that the original once existed, but 
that it does not now exist. 
In this case, the copy ought to be admitted, subject to all the 
considerations which may invalidate it. 


Why admit it ? 
Neither fraud nor inaccuracy is, in this case, to be presumed, By 
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the supposition, forgery is out of the question; the original has 
really had an existence ; the point is, to ascertain whether this re- 
presentation of it be essentially correct. 

No fraud can have existed prior to the loss of the original, unless 
its loss has been foreseen and prepared for. Who would think of 
vitiating the copy ? For such an offence would be utterly useless, 
at least when it is known that no copy is admitted, which has not 
been compared with the original. 

The copy is liable to be vitiated from the moment it is known 
that the original has perished ; but it is no more so than the origi- 
nal itself, and this mere possibility is no more a reason for rejecting 
it, than for rejecting the original. 

If the vitiator is the party who offers the copy as evidence, the 
most natural supposition is, that he has destroyed the original to 
cover his fraud; but it is equally possible that it may have perished 
without his participation, by fire, for example, and that the idea 
of a fraud may have been first suggested to him by this facility of 
concealing it. 

If it is known that the copy has not been in his power since the 
destruction of the original, every suspicion of fraud vanishes. 

The merely accidental destruction of the original furnishes no 
reason for refusing to admit the copy; for, to suppose that it is even 
inaccurate, may be equally injurious to both parties; their chances 
of gain and loss are equal, and their respective situations are the 
same as if there were neither gain nor loss on either side. 

It is easy to imagine hypothetical cases more or less nice; but the 
nicer they are, the less reason is there for excluding this evidence. 

The practice of England admits even parol evidence of a writ- 
ing which has perished; and not without reason. Yet this evidence, 
as will be shewn immediately, is inferior to that which is furnished 


by a copy. 


Fifth Case. It is known that the original existed, but it is 
doubtful whether it now exists. 


In this case, the judge ought to fix a time within which the ori- 
ginal shall be sought for, and, on the expiry of which, it shall be 
held that it canot be found. But the decision must be only provi- 
sional, and open to alteration within a limited period. 


Sixth Case. The copy is offered as being a copy, but the 
existence of the supposed original is not established. 


In this case, the pretended copy ought to be admitted ; subject, 
howeyer, to that double diminution of credibility which results from 
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the doubt whether an original ever existed, and the doubt whether 
the copy, supposing it to be one, is faithful. 

In several modifications of this case, such a piece of evidence will 
have very little weight by itself; but it may at least operate as cir- 
cumstantial evidence of the existence of a corresponding original, 
and it is the nature of circumstantial evidence to be susceptible of 
all possible degrees of proving power. 

If the pretended original belongs to the class of casual writings, 
it will be difficult to determine, whether the copy is a transcript of 
the same tenor, or an extract, or even an original. 

If the pretended original belongs to the class of pre-constituted 
evidence, the same doubts cannot arise. Why? Because every 
original piece of pre-constituted evidence bears some intrinsic 
matk of authenticity, derived from Jaw or custom. 

Another doubt may be raised. Was this alleged copy made from 
an original authenticated writing, or from a scroll from which a 
regularly authenticated deed was to be drawn up? If the original 
bore some formal attestation, it is not likely that it will be omitted 
in the copy; but if the original was only a scroll or draft, it would 
have no legal formalities. 

The following case is one which peculiarly excites suspicion. A 
party offers in evidence what he pretends to be a copy of a genuine 
deed, alleging that the deed was formerly in his possession, or in 
that of the individual whom he represents (his ancestor, or a testa- 
tor), but that now, to use the common expression, it is Jost ; that 
is, he does not know that it has been destroyed, and has no particu- 
lar reason to think that it has been destroyed; but, after every 
search that has been made, be cannot find it, nor think of any way 
of discovering it. 

This case is manifestly exposed to a characteristic fraud. It may 
happen that the criginal deed never existed; and that the party, 
unwilling to encounter the risks of forgery, has made and produced 
this pretended copy, believing that, in this shape, the fraud pro- 
mises more success, aud exposes to less danger. 

On the other hand, it may be said, that the original deed did 
exist, but has been destroyed; or, that it still exists, but cannot be 
found, or has been abstracted. Now, as fraud is not to be pre- 
sumed, or, at least, is not to be regarded as certain, without a spe- 
cial examination of the particular case in question, the loss of the 
original, though a ground of suspicion, is not a sufficient reason for 
absolutely rejecting the evidence. — 

If the party producing the copy can refer to the copyist himself, 
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or if the hand-writing can be ascertained from other circumstances, 
an additional security is furnished. 

If there really be an original, the most common case is, that there 
is circumstantial evidence of its existence, and of every thing re- 
garding its execution. If there be no trace of all this, it is an ad- 
ditional objection to the alleged copy, and an objection which can 
never escape the attention of a judge. 

It follows, that the danger of falling into error by admitting such 
evidence is extremely small, while, to exclude it peremptorily, 
would necessarily produce, in certain cases, a decision contrary to 
justice. 

Seventh Case. The original is in the possession of the ad- 
verse party. 

In this case, so long as the party who has the original in his hands 
refuses to produce it, after regular notice, the accuracy of the copy 
ought to be held to be established in the most satisfactory of all 
ways—by the virtual admission of the party who is most interested 
in pointing out its flaws. 

That a deed was once in the hands of the party in question, and 
that he may have made a bad use of it, isa fact which is past; law 
can do nothing in it. But that a writing which exists, and is de- 
manded for a judicial object, can be obstinately refused, is an evil 
which can never happen but from some palpable defect in the sys- 
tem of procedure. When it is ascertained that aman has a docu- 
ment in his possession, and he persists in refusing to produce it, 
there ought to be no hesitation to carry the punishment to any de- 
gree of severity, be it what it may, that shall be necessary to make 
him submit to the obligations of justice. If he suffers, it is his own 
choice, and he deserves no pity. Cost what it may, he must not 
be allowed to persevere in conduct so manifestly iniquitous, 


CHAPTER XI. 


SUPPOSED REAL EVIDENCE, TRANSMITTED BY ORAL TESTIMONY, OR 
BY WRITING. 

In most cases, real evidence cannot be placed under the eyes 
of the judge. A house has been the scene of a crime; waste has 
been committed in a forest; an embankment has been broken 
down. As the thing itself cannot be transported, the real evidence 
reaches the tribunal only in the secondary form of a report; and, 
when thus transmitted, its inferiority to direct real evidence is 
equally clear as in the cases of which we have been speaking, 
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The importance of real evidence has been sufficiently established, 
under the head of circumstantial evidence, of which it is a branch; 
but it is necessary to repeat what has been said of the fraud to 
which real evidence is exposed, and which ought never to be for- 
gotten in estimating its value. 


Characteristic fraud of real evidence. 


The offender, or a friend of the offender, operating upon the 
thing which has already become, or which he wishes to convert into 
real evidence, in relation to the principal fact in question, alters its 
existing appearance, or gives it a new one suited to his design. 
Thus a servant, who has stolen plate out of a closet of which he has 
the key, will pretend that thieves entered the house, and that he 
could make no resistance; to render the story more probable, he 
will take care to break the lock, and wound himself ; the frag- 
ments of a broken knife will be found on the spot, and the knife 
will be ascertained to belong to a neighbouring workman, from 
whom he has stolen it on purpose to arm this mute witness against 
him. The broken door, the marks of violence, the instrument left 
on the spot, are all false real evidence, which he has forged to pre- 
vent suspicion or aid his defence. This is an example; but there 
are many ways of producing lying appearances.* 

As the fraud is committed on the thing itself, it will necessarily be 
embodied in the report. But even if the judge wished to see it with 
his own eyes, he would be deceived as much as any other to whom 
he might delegate the examination. Here there is no extra-judicial 
witness ; instead of an examinable person, it is an unexaminable thing. 


Modifications of transmitted real evidence. 


The report on the state of the real evidence that is in question 
may be transmitted to the judge in any of the testimonial forms. 

1. Oral testimony ; judicial testimony with all its guarantees. 

2. By casual writing: notes or memoranda of the appearances 
exhibited by the thing taken by a private individual, wheu these ap- 
pearances were still fresh—taken at the moment of inspection, or 
immediately afterwards, or after a long interval. 

3. By written evidence: taken by an official witness; not by the 
judge himself, but by some confidential person, appointed for this 
purpose by the genera! provision of the law, or the special nomi- 
nation of the judge. 


* When an American savage is pursued, he bafiles his enemy by walking 
backwards, so that he seems to be coming from the place to which he is going. 

The stratagems of war consist almost entirely in this species of artifice, in 
concealing what is, and giving apparent existence to what is not. 
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4, Judicial testimony, supported by written notes, which contain 
the results of the view, and were made earlier than any judicial 
enquiry could have taken place. 


Comparison between the proving power of direct real evidence and 
transmitied real evidence. 


The difference between the inferior and the corresponding regu- 
lar evidence, is much less in this species than in the others. 

1. The reporter may be an official witness, or a person named by 
the judge himself. Hence the danger of fraud is reduced to its 
lowest term. 

2. The person thus chosen will naturally be a person possessing 
the particular information requisite to the particular object of his 
deposition ; he will be a scientific witness, @ person of skill. Hence 
the danger of the judge being led into error, without any fraud on 
the part of the witness, is likewise reduced to its lowest term. 

If, in such circumstances, the veport is inferior to the direct real 
evidence, this can arise only from the particular nature of the things 
in question—from their being ill suited for accurate description: the 
perceptions, which they produce in the mind of the witness, are 
such as he cannot transmit in language without materially altering 
them. 

In this lies the inferiority of transmitted to direct real evidence. 

Considered in another point of view, the transmitted evidence 
may, in certain circumstances, be the better of the two. If the 
judge goes himself to the spot, and sees the state of things with his 
own eyes, this gives the public an additional security proportional 
to the idea entertained of the probity and capacity of the judge. 
But if there be any doubt as to these qualities, the report of an 
official witness is more yaluable than the direct evidence, or the in- 
spection of the judge. Supposing the judge to be alone on the 
spot in question, if he has any partiality, he may seek to sce only 
what favours his inclination and satisfies his conscience, and what 
will lead him to conclusions fayourable to the side which he prefers. 
Does he see what is before him as a witness? No; he sees it as a 
judge. He is not examined; he gives nobody an account of the 
impressions which he has received ; his opinion is controlled by no 
superior. 

On the other hand, when an official witness presents a report to 
the judge, he is examined like ordinary witnesses, in public, and 
under all the sanctions and securities possible. 

In the one case, the judge pronounces on data which are not 
known to the public, and, consequently, the public can exercise no 
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control over him. In the other, the judge pronounces on data, 
which are under the eyes of the public as much as under his own. 

But if the judge, when he visits the spot, is accompanied by wit- 
nesses, the direct evidence retains its superiority over the trans- 
mitted evidence. He will hear these witnesses, and his decision 
will be founded on their report and his own observations. 


CHAPTER XII. 


SECURITIES AGAINST INFERIOR EVIDENCE. 


Havine explained in what the inferiority of the evidence treated 
of in this book consists; having proved that it is often necessary to 
admit it, and that, while its admission produces only danger, its 
exclusion produces an evil which is certain; we should unfold the 
precautions with which such evidence ought to be received, and 
the safeguards with which it ought to be surrounded. This subject, 
however, will find its place more properly in the following book, 
which is to treat of exclusion in general. There we shall see, as 
we refer briefly to the principles already explained, that the know- 
ledge of the danger is of itself a powerful preservative ; and also 
that there are other means at the disposition of the legislature, by 
which it may be reduced to its lowest terms. 
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BOOK VII. 


OF THE EXCLUSION OF EVIDENCE. 


CHAPTER I. 


THE VARIOUS SOURCES OF EXCLUSION. 


Wrrnzsszs are the eyes and the cars of justice. ‘The more evi- 
dent this truth is, the more difficult it is to conceive, how the system 
of exclusion, in reference to numerous classes of witnesses, call 
have become so prevalent. The different aud contradictory rules 
adopted on this point by the most celebrated systems of jurispru- 
dence would present a curious picture. On account of age, persons 
of tender years have been refused the right of giving evidence, 
being considered undeserving of confidence, and incapable of dis- 
cernment; on account of their servile condition, slaves could not 
bear witness against free men, or domestics against their master ; 
on account of propinquity, to allow a wife to depone against her 
husband, a child against its father, or one kinsman against another, 
was to violate a moral relation or a natural right ; on account of 
sex, women were considered to be in perpetual childhood; on ac- 
count of religion and worship, the enemies of the faith could not 
be heard against a believer, and those who refused a particular form 
of oath were worthy of no credit; on account of colour, a negro 
was held not to be a man, when he was to depose against a white ; 
on account of personal dignity, a dispensation from rendering so- 
ciety a service was a privilege of honour; pecuniary interest in the 
cause, was a valid ground of exclusion, as if every interest, however 
small, must annihilate integrity; finally, a judicial condemnation, 
to which this forfeiture was arbitrarily attached, had the same 
effect; in a word, there is no pretext which has not been used, in 
some country or another, as a reason for excluding whole classes of 
witnesses. Combine all these pretexts, and there would no longer 
be any admissible judicial evidence. 

Let us not judge on authority; let us seek reasons. We are to 
enquire, whether there be cases in which it is proper to exclude 
testimony, or, to use a more general term, evidence ; but let us 
first see how exclusion may operate. 
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CHAPTER II. 
THE VARIOUS MODES OF EXCLUSION. 


Exciusion may operate in a positive and ina negative manner. 
It operates positively, when, on the witness himself being produced, 
he is not allowed to be heard. It operates negatively, when the 
service is not performed, because the necessary means for obtaining 
the evidence have been omitted, whether from negligence or design. 
This omission is what I mean by negative exclusion. 


CHAPTER III. 


EVILS OF EXCLUSION. 


Tae exclusion of all evidence would be a denial of all justice. 

The evil which may result from the exclusion of evidence, will 
depend on the following circumstances : 

1. Are there other witnesses in favour of the same party, in re- 
gard to the fact in issue ? 

2. Is the party, whose witness is refused, plaintiff or defendant ? 

3. Is the cause civil or penal ? 

These circumstances present eight different cases. 


First Case. The cause is penal: the witness is offered by the 
prosecutor, and is his only one. 


Evil. A virtual permission to perpetrate every species of crime 
in the presence, and against the persons, of the individuals who are 
deprived of the right to give evidence. It is thus, that, in the West 
Indian colonies, a free man, if he only takes care that no other firee 
man shall witness what he does, may indulge in any act of tyranny, 
except murder, against the person of any slave, that is, against the 
greatest part of the population. 


Second Case. The cause is civil, the witness is the plaintiff’s, 
and his only one. 


Evil. A virtual permission given to every unjust man to disappoint 
any other of all such rights as require the interference of justice, 
and consequently to render futile, in regard to the latter, the pro- 


mise of the law. 
2 
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Third Case. The cause is penal; the party is the accuser 5 
the witness is the only one that can be produced on the 
side of the accused. 

Evil. A power given to every perverse individual to bring the 
falsest accusations, supported by a single false witness; to procure 
the conviction of the most innecent, and make him suffer the 
punishment of any possible crime. 

Still, in this case, the success of the injustice is not so certain as 
in the two preceding cases. Why ? Because the accuser must find 
a person disposed to play the part of a false witness; and this wit- 
ness, on cross-examination, may be convicted of falsehood by his 
own contradictions, and by other circumstances in the cause. 


Fourth Case. The cause is civil; the witness is the defendant’s, 
and is his only one. 


Evil of exclusion.—A power given (as in the preceding case, and 
under the same limitation) to subject any individual to every kind 
of onerous obligation, even to the loss of his whole fortune, and that 
sn favour of the very person by whom this pernicious power is 
exercised. 

The four other cases differ from these only in a single circum- 
stance, viz. that the excluded testimony is not the only one on the 
side which offers it. Now, in this case, the probability of the evil, 
which exclusion tends to produce, diminishes as the number of wit- 
nesses admitted increases. 

Unjust man, consult your attorney, and your law books; observe 
diligently all the kinds of witnesses, who, if admitted, would prove 
your iniquity, but from whom, in consequence of the principle of 
exclusion, you have nothing to fear. The greater the number of 
witnesses from whom you are thus delivered, the greater is the se- 
curity with which you may go on in wickedness. 

Thus, the general result is, that the principle of exclusion is bad 
by its effects or by its tendency; it encourages every hurtful dispo - 
sition, because it increases the probability of being successfully un- 
just. 

To exclude a class of witnesses, is to allow every species of trans- 
gression in the presence of a witness of this class. 

To require two witnesses for conviction, is to allow every species 
of transgression in the presence of only one.* 


a 


* Same case. Law of the Canton of Vaud in regard to women ; two are re- 
quired to counterbalance the testimony of aman, 
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CHAPTER IV. 


THE PRINCIPLE OF EXCLUSION. 


StiLt there are cases in which exclusion is proper. 

It is never of any use in attaining the direct object of justice (the 
conformity of the decision with the law); but it may be useful in 
attaining a collateral object, which is one of high importance to 
the parties, though, unfortunately, it is sometimes in opposition to 
the direct object ; that is, exclusion is always anevil, but sometimes 
an evil inferior to another, viz. to the delay, expense, and vexation 
which would arise from admitting such and such evidence. 

This exclusion ought to be considered in the same point of view 
with legal punishments—always an evil, but an evil which must 
be submitted to, for the sake of avoiding a greater. 

The following rules, which nobody disputes in principle, though 
there are endless debates about their application, may be here laid 
down, as guides to lead us to a practical result : 

}. Do not produce a greater evil than the one to be prevented. 

2. Do not exclude a greater good for the sake of a smaller. 

3. Do not produce a preponderating evil in the pursuit of any 
good whatever. 

4. Do not exclude a preponderating good in seeking to exclude 
an evil. 

We have here to strike a balance between inconveniences and 
advantages. 

In regard to the evils which are to be prevented by exclusion, 
viz. an erroneous decision on the one hand, and, on the other, de- 
lay, expense, and vexation, it is to be observed, that there is a great 
difference in their effects. 

If the evils to be prevented are, delay, expense, and vexation, 
exclusion acts as an infallible remedy. 

But, in regard to the erroneousness of the decision, exclusion 
always produces a certain probability to the prejudice of one of the 
the parties. 

This distinction is of great importance in relation to English 
practice. Exclusion, in so far as it is applied to prevent erroneous 
judgments, that is, to remove evidence, which, it is thought, would 
mislead, has been admitted with remarkable prodigality. Exclu- 
sion, in so far as it is applied to prevent delay, expense, and vexa- 
tions, has been admitted very sparingly, and almost never with this 
view. Thus, in cases where this medicine would certainly be effi- 
cacious, it is seldom used; and in cases where its effects are only 
more or less dangerous, it is frequently used. 
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CHAPTER V. 


CAUSES WHICH RENDER EXCLUSION ALWAYS PROPER. 


Tuoven the witnesses ought not to be excluded, there are 
cases in which the testimony ought to be thrown out of doors ; 
1, When it is not pertinent ; 2. When it is superfluous. 

To say that testimony is not pertinent, is to say that it is foreign 
to the case, has no connection with it, and does not serve to prove 
the fact in question; in a word, it is to say, that it is not evidence. 

To say that testimony is superfluous, is to say, that, though it 
were admitted, it would add nothing to the effect of the other evi- 
dence, and would in no way contribute to the discovery of the 
truth. 

Evidence, which is not pertinent, is more injurious than super- 
fluous evidence. The latter occasions loss of time to the judge, 
and, to the parties, a proportional quantity of expense, delay, and 
vexation; but the former, in addition to these inconveniences, 
covers the case with clouds, creates incidental enquiries which only 
mislead, and infuses doubt and hesitation into the minds of the 
judges. This evil is still greater with a jury; because the men 
who compose it, having less experience than the judges, know not 
how to find their way out of the labyrinth. The case is in a proper 
condition to develope its true character, only after all the evidence, 
which is not pertinent, has been set aside. 

Every testimony may accidentally turn out to be superfluous ; 
but there is one, which, except in a particular case, expressly de- 
serves this designation, for, to be superfluous is its essence: I mean 
hearsay. 

The particular case in which mere hearsay is admissible, is, 
where no physical or moral evidence exists, and we are reduced to 
the necessity of receiving this testimony, inferior as it is, because 
the source from which it has been drawn no longer exists. 

It may likewise be used in an accidental case, when, after the 
original testimony has been heard, it appears proper to appeal to 
this derived testimony, as a test and touchstone of the truth of the 
former. For example, does the testimony borne by a witness to a 
fact which he represents to have happened before his own eyes, 
agree with what he occasionally said of it to others ? 

What has been said about hearsay may be applied to transcripts. 
When the authenticity of a writing is in question, are there any 
cases in which it may be useful to appeal toa copy? Yes; when 
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there is a suspicion, for example, that the original writing has been 
falsified subsequently to the making the copy. 

But, in wishing to remove evidence that is superfluous or not 
pertinent, you give the judge a power liable to be much abused; 
for he who is to decide questions of: this nature, is absolute master 
of the cause. I answer, that this power is not greater, or more 
dangerous, than most of those with which a judge must necessarily 
be invested, because they are essential to his functions. Publicity 
is the preservative against any thing arbitrary. 

Of whatever abuses this power may be susceptible, still it is not 
the less necessary. For, were there no such security, in how many 
cases could a rich man overwhelm his adversary by delay, vexa- 
tions, and expense. 

There is another objection. Is it not a manifest contradiction 
to exclude evidence as superfluous or not pertinent, before it has 
been heard? Can it be judged of before it is known? ‘This only 
requires that the equivocal mode of expression be cleared up. It 
is not the testimony itself which is directly excluded, but the fact 
which this testimony is to prove. What the judge says amounts to 
this: “ The fact which you ask permission to prove, as serving to 
establish the principal fact in question, has no connection with it, 
ora connection too weak and remote to counterbalance the incon- 
yeniences which would arise from admitting the evidence.” 


CHAPTER VI. 


CASES IN WHICH EXCLUSION MAY BE PROPER, FOR THE PURPOSE OF 
AVOIDING DELAY. 


In a country, where the legal ties which unite one man to an- 
other, may be spread over the whole surface of the society, there is 
no determinate limit to the interval which may elapse before a 
suitor can obtain all the testimonies, and all the articles of evidence 
necessary to the information of the judge, and the rectitude of his 
decision. 

Yet to refuse a suitor the delay which is necessary to enable him 
to produce his evidence, is, in reality, to exclude his evidence. 

In such a state of things, may exclusion be proper in certain 
cases ? Yes; nor will it be denied, if it is considered, that in the 
same individual case, while the judge is waiting for such remote 
evidence, other evidence, no less essential, may perish, or be put 
beyond his reach. 
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It is true, that, if proof B. can be obtained, the risk of losing it 
ought not to be run, merely because proof A. cannot yet be pro- 
duced. 

But it may still happen, in the same individual case, that, while 
the decision is postponed to wait for some remote evidence which 
the defendant alleges, falsely or not, that he is in a condition to pro- 
duce, the plaintiff, having right on his side, may be exposed to 
irreparable loss. 

In such circumstances, the legislator has only a choice of evils, 
and all that he can do is, to reduce them to their lowest term. 

The most just arrangement, pointed out by the nature of the case, 
scems to be this: let the judge decide provisionally in favour of the 
plaintiff, without waiting for the remote evidence; but Jet the 
judgment be one which may be revoked or modified, in case the 
defendant produces the evidence in question within a limited 
period, which may subsequently be extended on good cause being 
shewn. The plaintiff, before being put in possession, ought to find 
security to make restitution in the event of the judgment being 
altered. 

These provisional judgments themselves are not to be given with- 
out evidence; but the basis on which they rest, in the absence of 
the expected evidence, is what may be called evidence of the second 
order, or evidence of evidence. 


CHAPTER VII. 


CASES IN WHICH EXCLUSION MAY BE PROPER, FOR THE PURPOSE OF 
AVOIDING VEXATIONS- 


Tue vexations connected with testimony may be distinguished 
into two classes, general and special. The latter are comprised 
under the designation of disclosures or confessions, 

By general vexations, I mean all the useless fatigue and trouble 
which may be inflicted on the different persons interested in a 
cause—the judge, the subordinate oflicers of justice, the jury, the 
parties, the witnesses—all individuals, in short, who may occasion- 
ally be called to take an active part in a judicial investigation, 

In regard to the judges and jury, when the evidence is such as 
to produce, in their minds, hesitation and perplexity, it leads to 
the danger of mistaking the case, and giving an erroneous decision. 
This uncertainty, troublesome though it be, cannot be remedied. 
We have already seen, that it is necessary to remove, as much as 
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possible, all evidence that is superfluous or not pertinent—that abun- 
dant source of confusion and useless labour. This separation con- 
stitutes the principal merit of a well conducted instruction. 

The production of evidence occasions expense and embarrass- 
ment to the parties. To discover documents, seek out witnesses, 
and bring them to appear, is to have to struggle against the cun- 
ning which conceals evidence, against individual indolence and in- 
difference, and against a crowd of interests which would willingly 
escape from the performance of a troublesome duty. But still, if 
the party interested thinks that the advantage which he may derive 
from the appearance of this or that witness, or the production of 
this or that piece of evidence, is greater than the inconvenience of 
the expense, there is no reason for refusing him what he asks; he 
alone is competent to judge, whether the expense be more than 
balanced by the advantage which he expects. 

But the greatest inconveniences are those which regard the 
persons called as witnesses. Their situation subjects them some- 
times to a host of vexations of every kind, infinite, so to speak, and 
unbounded. Were there nothing but the expenses which they 
incur, this evil could be compensated; but, in how many cases, is 
a pecuniary recompense altogether disproportioned to that loss of 
time, which may bring with it so many casual consequences, and 
embraces every possible event. In the ordinary course of affairs, 
the situation of a witness is extremely troublesome in itself, in con- 
sequence of the removals which it occasions, the journies between 
his residence and the place where the court sits, the fatigue of 
waiting on, and a multitude of disagreeable circumstances difficult 
to be detailed. All this exists even in a jurisdiction of no great 
extent ; but what will it be, when the geographical sphere of a tri- 
bunal comprehends a great country, or if the residence of the wit- 
ness is not within the limits of the kingdom? It must be allowed, 
that such circumstances furnish very plausible, and often very just 
reasons, for delaying, or for reftising the admission of the evidence. 

This is an additional reason for refusing all evidence that is su- 
perfluous or not pertinent. But farther, when the circumstances of 
the witness are such, that his appearance would be attended with 
too serious inconvenience to himself, recourse may be had to one 
or other of the following expedients : 1. An oral examination by a 
judicature ad hoc, or by a commission specially appointed for this 
particular object ; 2. An examination in the epistolary mode, when 
the case is not such as to require cross-examination; or merely a 
spontaneous deposition, made on the spot, of which the English 
affidavit is an example. 
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Whatever these vexations, the necessary accompaniment of being 
a witness may be, they are never of themselves-a sufficient reason 
for excluding a witness, when his evidence is of importance. It is 
an obligation which the law ought to make universal, and which 
every one ought to consider among the chief conditions of social 
security. 

But, while the legislator ought to establish a system of procedure 
which will ensure the performance of this duty, he has, at the same 
time, much to do, in order to make the burden as light as possible. 


CHAPTER VIII. 


CASES IN WHICH EXCLUSION IS PROPER, ON ACCOUNT OF VEXATION ARISING 
FROM CONFESSION. 


To be compelled to undergo a judicial examination, and make 
confessions or disclosures which, on every account, one would wish 
to avoid, is a painful obligation ; and nothing is more natural than 
the repugnance which is felt against submitting to it. But justice 
sees only disclosures ; and, as the evil is inevitable, all that can be 
done is to reduce it to its lowest term, by distinguishing the cases 
in which the discovery may be required, from those in which it 
cannot be required. 

Whatever consequences it may have to the individuals examined, 
it may be required, whenever it is necessary to enlighten justice, 
and lead her to a proper decision. 

In fact, if the consequence of it should be the civil or penal con- 
demnation of an individual, this condemnation is within the purview 
of the law: it produces more good than evil. 

When the confession is not necessary to the discovery of the 
truth, far from being required, it ought not even to be admitted, and 
the judge ought to be careful to prevent it. 

We have already seen, that evidence, which is superfluous, or not 
pertinent, ought to be rejected, as injurious to distinctness and expe- 
dition ima cause; but there is an additional and very strong reason 
for excluding it, when it would lead to vexatious disclosures. 

Even when its nature is such, that, without being notoriously su- 
perfluous, it would harrass the parties and witnesses, and bring into 
hazard the interest of the public, or of individuals who have no con- 
nection with the case, it ought to be refused, unless there be an ab- 
solute necessity for it. 


Among the evils which Jaw-suits bring along with them, one of 


JUDICIAL EVIDENCE. 235 


the most common and most serious is, the animosity infused into the 
pleadings. The parties, irritated against each other, convert the 
temple of justice into an arena of gladiators. Less eager to defend 
themselves, than to attack their opponents, the litigants pursue each 
other with questions which have no other object than to ruin each 
other’s character. Still less can those advocates be justified, who, 
from borrowed anger and mercenary hate, strive to discredit an ad- 
verse party or witness, by raking up all the details of his life to dis- 
cover unknown weaknesses, and who make a merit of this cowardly 
triumph. 

It belongs to the prudence of the judge to prevent these scan- 
dalous proceedings, but no absolute rule can be laid down. All that 
can be done is, to state those considerations by which the judge 
ought to be guided in determining whether or not any particular 
disclosure ought to be required : 

1. A disclosure, which could not have been exacted from the 
party principally interested, because prejudicial to him, ought not 
to be exacted from any one to whom he has confidentially commu- 
nicated it. 

2. But if the principal himself is not in one of those peculiar situ- 
ations which would give him a dispensation from the obligation to 
give the required discovery, neither ought his confidential deposi- 
tary to be exempted from it. 

If there is no reason for regarding the strongest of all motives, 
personal interest, there can be none for regarding that of sympathy. 
Besides, if sympathy were thus to win in all its gradual connections, 
witnesses could not be found. 

3. There are certain offences, (those against decency, for ex- 
ample), the mischief of which lies almost entirely in their disclosure. 
If, in the course of a civil or penal cause which regards something 
entirely different, questions are put which may expose an individual 
to a suspicion of this nature, it ought to be left to the discretion of 
the judge to decide, according to the circumstances, wheilier icy 
shall be insisted on, or simply allowed, or absolutely excluded. 

If nobody is injured by the fault remaining concealed, it is evi- 
dent that the judge ought not to allow the disclosure. This is not 
enough. We can imagine cases where only a very trifling interest 
is at stake, but where the defendant would be entirely exculpated, 
if he could bring out of a witness some disclosure which wonld 
ruin a woman of reputation, by establishing, for example, incest or 
adultery. It is clear that the evidence should be excluded, even to 
the injury of the defendant. But this is always a question of degrees; 
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and even persuasion should be used to induce the individual to desist 
from demanding such a disclosure. 

4. When the disclosure may be injurious to an individual, but 
does not appear to be useless to the case at issue, the judge may 
postpone its admission, until he sees that the want of all other evi- 
dence renders it necessary. The’ more likely it is that he will be 
able to gain his object without it, the less reason is there for using 
it, at the risk of the evil which it may produce. 

5. He ought likewise to enquire, whether the disclosure that is 
demanded be of such a nature that it may be got at by other 
means, even though the testimony should be refused. ‘The more 
likely it is that the fact in question will become public and noto- 
rious, the less is the inconvenience of receiving the testimony. 

6. Lastly, in political trials, involving questions of national im- 
portance, disclosures may be demanded, which would be prejudicial 
to the public interest. Not only should the judge be authorized to 
stop it provisionally, but he ought to be enjoined to refuse, or 
modify it. But, while he does this, he should likewise declare 
why he does so, and communicate the matter to the head of the 
department whom it concerns. He ought to fix the day on which 
the disclosure may be insisted on, if no sufficient reason is shewn 
for refusing it. 

Thus (to quote an example which has no relation to judicial 
causes,) in the houses of Parliament we daily see information asked 
and refused on this principle, and the refusal sanctioned by the ma- 
jority. Perhaps it will be said, that this refusal often rests on a 
coalition among those who are interested in maintaining abuses, and 
who do not wish to lift the veil which conceals them. However 
this may be, it cannot be denied, that this power of refusal is a ne- 
cessary protection to every government. 

Let us observe, that the mischief of disclosures may be avoided 
in several cases by having recourse to private procedure, when one 
or both of the parties demand it.* Suppose that a witness in a liti- 
gation has reason to dread the resentment of some one on whom he 
is dependant, in consequence of domestic relations, and who may 
render him miserable with impunity—a father, for instance, a hus- 
band, a son, or ward, an official superior, a commercial partner ; 
what can be more conformable to the natural mode of sconedure, 
than to examine the witnesses without bringing them forward a 


gre er 


* See Book LH, Chap. XI. 
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the public stage, but always in the presence of assistants named by 
the parties interested, and all under the obligation of secrecy ? 

I see the objections which may be made to the whole of this doc- 
trine. Here is a great deal of arbitrary power, and judges may 
abuse it. I answer, that, in judicial matters, dangerous powers in 
the judges are those which they usurp in opposition to the law, 
rather than those which they receive from the law, and which they 
can exercise only under the eyes of the public that looks on them 
with distrust. The least formidable of all, are those discretionary 
powers with which they are entrusted, only on the express condi- 
tion of giving, in every case, the reason why they use them. This 
check is sufficient, because it leaves their responsibility undimi- 
nished, 


CHAPTER IX. 


DISCLOSURE BY RELIGIOUS CONFESSION, 


Question. Wueruer the case be penal or civil, is it proper either 
to compel a catholic priest to disclose, oF tO receive, if he volun- 
tarily discloses it, a communication made to him in this character, 
in the way of confession, according to the rites and belief of the 
catholic church (or any other) ? 

Answer. It can neither be compelled, nor is it receivable. 

A law which compelled the priest to depose, or admitted his de- 
position, would operate like a penal law, prohibiting confession in 
the most important cases, and, above all, in the case of criminals ; 
for, he, who confessed a crime, would be exposed to be convicted 
by the testimony of the priest. 

In every suit directed against a catholic, the first object of the 
plaintiff or prosecutor would be, to discover the confessor of his op- 
ponent, and summon him as a witness. 

Such a law, therefore, would be contrary to the law of the state, 
which allows the exercise of the catholic religion. It would be an 
act of tyranny over the conscience. 

It may farther be said, that confession, instead of being attacked, 
ought to be encouraged, as exercising, in general, a salutary in- 
fluence ; and, were it always what it ought to be, there is no doubt 
that it would be a restraint upon crime, and the means of procuring 
reparation for many acts of injustice. But use and abuse are such 
near neighbours! Every sort of expiation is so dangerous to mo- 
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rality! It can so easily be converted into a political instrument! 
Scire volunt secreta domis, atque inde timeri. It is not necessary for 
me to enter into this discussion ; but I will say, that a comparison 
of the morality of protestant with that of catholic countries, does 
not justify the eulogies which the defenders of confession bestow 


upon it.* 
eer eneencennenn nee 
CHAPTER X. 


EXCLUSION OF TESTIMONY ON THE GROUND OF PROPINQUITY. 


Oveur husband and wife to be compelled, or cven allowed, to 
give evidence against each other ? 

The law of England has decided in the negative, as a con- 
sequence of the original error. A wife may be reluctant to depose 
against her husband; a husband ought to be reluctant to have his 
wife depose against him; but what is their reluctance, compared 
with the necessity of discovering the perpetrator of the crime? 

It disturbs domestic confidence. Whose ? Those who abuse it to 
disturb the public security. A miscreant, then, who could be con- 
victed of an atrocious crime by the testimony of a woman, has 
nothing to fear, if he has only time to go through the marriage 
ceremony ! No asylum ought to be opened for criminals; every 
sort of confidence among them must be destroyed, if possible, even 
in the interior of their own houses. If they can neither find mer- 
cenary protectors among the lawyers, nor concealment at their own 
firesides, what harm is done? Why, they are compelled to obey the 
laws, and live like honest people ! 

But the fear of false testimony! If such a fear ought to be listened 
to in this case, it ought to be listened to in a thousand others where 
it is never heard. False testimony is so much the less to be appre- 
hended here, because we naturally distrust it, Every one is easily 
put on his guard against witnesses so deeply interested; their de- 
positions may have various degrees of value; it belongs only to 
the judge to ascertain their value by the particular circumstances 
of the case. 

While the law of England excludes the direct testimony of the 
wife, it admits it indirectly. Her letters, or her conversations, 


* Confession appears to me an Utopian institution— . set de 
imply the impossible, if it were not exercised by ant gi fini Rabies 
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proved by a third party, are evidence against her husband.* All 
the exceptions are good in the same proportion that the rule itself 
is bad. 

If the conjugal relation does not justify exclusion, no other can; 
neither that of father, nor that of child. It is always desirable to 
be able to dispense with such testimony; for it wounds natural 
feeling, and it is exposed to the suspicion of partiality. But, on 
the other hand, how dangerous would it be to tell the violators of 
the laws: “ Here are certain individuals in whose presence you 
may commit any crime in perfect security ; what is seen only by 
them, is seen by nobody. Rather than afflict them, they shall not 
be asked a single question which might injure you.+” 

It is necessary to recal to the recollection of those, who, being 
struck with the abuses of a tyrannical mode of procedure, may 
believe that they here find its most dangerous features, that the 
samie nominal powers are very different in reality, according as the 
judges exercise them in private, or in the view of the public, and 
according as they are irresponsible, or subjected to the severest and 
most inevitable responsibility. Would any man have ventured pub- 
licly to examine children of seven years of age on the political 
conduct, on the conversations, and habits of their father ? Would 
any man have ventured to intimidate them, and to attack them 
with captious questions? Even if it were granted that these facts 
are only imaginary, yet the supposition is not admissible in a tri- 
bunal secured by publicity, and still less in trial by jury. 


* This is a mistake of Mr. Bentham, or of his French editor. The letters or 
conversations of the wife are not evidence against the husband: sometimes 
her letters or conversations may be part of the ves gesta ; and then they may be 
civen in evidence, for the purpose of proving that such letters were written, or 
that such conversations took place, but not for the purpose of establishing 
against the husband the truth of the matters stated in the letters or conversa- 
tions.— 17. 

+ Such testimony is not excluded by the Jaw of England. The Newgate 
Calendar contains the trial of a shoemaker, who, on the evidence of his 
daughter, was convicted of having hanged his wife. If he had hanged his 
daughter in the presence of his wife, he could not have been punished. 
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CHAPTER XI. 


arti a; 
EXAMINATION OF ANOTHER CASE OF VEXATION : SELF-INCULPATION. 


Tux most remarkable singularity of the law of England is the 
rule which ordains, that an accused person shall not be judicially 
asked any question from which evidence of his guilt may be de- 
duced. If such a question is put, he is not bound to answer it, 
and his silence is not to be held to furnish any legal presumption 
against him. 

Such is the rule. I do not say that it is always scrupulously ob- 
served; there are deviations and inconsistencies ; but though the 
bad effects of the system be thus somewhat mitigated, enough re- 
mains to excite the regret of every man who has reflected on cri- 
minal jurisprudence, and sees in this indulgence, only a frequent 
source of impunity and encouragement to crime. 

The prejudice in favour of this rule is so deeply rooted, the 
public mind has been so fascinated by the words prudence, security, 
sensibility, and respect for the unfortunate, that more courage is 
required to oppose, in England, this national opinion, than to at- 
tack the most powerful and dangerous interests. Let us first try to 
ascertain the direct reasons against this principle : 

1. It, no doubt, is a vexation to a man tobe examined on facts by 
which he may inculpate himself; but is not every legal punishment 
a vexation, and ought, therefore, no punishments to be inflicted ? 
Such extravagance of argument is unexampled. 

Not only punishment, but likewise every investigation which 
tends to inflict it, is a vexation. Does it follow that every investi- 
gation against delinquents ought to be suppressed? In the scale of 
extravagance, this would not be a whit below the other, 

2. If the danger of subjecting the accused to punishment in con- 
sequence of his answers to questions put to him directly, is the 
reason for which they are to be prohibited, it seems to be an equally 
good reason for not admitting any other evidence against him. If 
it is wished to protect him against punishment, it can be done at 
once, and with perfect efficacy, by not allowing any investigation. 

3. The case would be very different, if accused persons had a 
natural inclination to subject themselves to punishment, even when 


“i Self-inculpation is the proper term, and not se/f-accusation. Nemo tenetur 
seipsum accusare. Accusation implies spontaneousness; but he who gives an 
answer does not act spontaneously. A man may incu/paie himself by his silence; 
but to say that his silence accuses him, is to use a rhetorical expression. : 
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they are innocent; and if it was really to be apprehended that the 
accused would give more decisive evidence against himself than 
other witnesses would do, including even those who are, on account 
of injuries which they have suffered from him, his particular ene- 
mies. But as no trace of this self-enmity is discoverable in human 
nature, there is no necessity for guarding against a danger which 
does not exist. 

4. Let us now consider the case of persons who are innocently 
accused. Can it be supposed that the rule in question has been 
established with the intention of protecting them? They are the 
only persons to whom it can never be useful. Take an individual 
of this class; by the supposition, he is innocent, but, by the same 
supposition, he is suspected. What is his highest interest, and his 
most ardent wish? To dissipate the cloud which surrounds his 
conduct, and give every explanation which may set it in its true 
light; to provoke questions, to answer them, and to defy his ac- 
cusers, ‘This is his object; this is the desire which animates him. 
Every detail in the examination is a link in the chain of evidence 
which establishes his innocence. 

If all the criminals of every class had assembled, and framed a 
system after their own wishes, is not this rule the very first which 
they would have established for their security? Innocence never 
takes advantage of it; innocence claims the right of speaking, as 
guilt invokes the privilege of silence. 

5. If the rule has been established with the intention of sparing 
the accused the chagrin of furnishing evidence against himself, this 
object, after all, is not accomplished; for, not only letters written 
by him or ascribed to him, and notes in his handwriting, but even 
his conversations, or reports of bis conversations, are received as evi- 
dence, and discussed in his presence, without scruple or reserve. 
Thus, what the technical procedure rejects, is his own evidence in 
the purest and most authentic form; what it adimits is the same tes- 
timony, provided that it be indirect, that it have passed through 
channels which may have altered it, and that it be reduced to the 
inferior and degraded state of hearsay. 

6. See what are the consequences of rejecting first-hand evidence, 
and admitting second-hand evidence. 

The information derived from the latter is necessarily incomplete 
and fallacious; for, how much of what the accused may have said _ 
extra-judicially reaches the judge? Only so much as the deposing 
witness is able and willing to recollect; and even in this, what 
security is there for the accuracy of his memory, and the veracity of 


his character ? 
RK 
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The party himself could correct errors, supply omissions, and 
present a faithful recital; but nothing of all this is admitted 5 and 
all that can result from these mutilated and inaccurate depositions, 
is an impression, which ougbt, in general, to be fayourable to the 
criminal, but which may likewise be turned against the innocent. 

7. This rule, so precious in the prejudiced eyes of an English- 
man, is never followed in situations where there indubitably exists 
the greatest desire to discover the truth, and the greatest tender- 
ness towards individuals. What head of a house, or father of a 
family, would ever think of adopting such a mode of procedure 
with his servants or children? If any irregularity among them has 
come to his knowledge, does he ever dream of excluding their tes~ 
timony? Is he afraid to examine them directly ? In short, does the 
domestic procedure contain any trace of that of the English 
courts? 

8. In the most serious offences, those which the law of England 
holds to be felonies, this rule of the common law is in direct opposi- 
tion with the only true law; that, viz. which has reccived the seal 
of the legislature. 

By two successive statutes of Philip and Mary, the justices of the 
peace, before whom a person accused of felony is brought, shall ex- 
amine the prisoner, and them that bring him, concerning the fact and 
circumstances thereof.* With what view? In order that the answers 
thus obtained may contribute to the conviction of the guilty, says 
the statute; and it is for this reason that it directs that these answers 
shall be taken down in writing, and be duly certified. 

It is in virtue of these two statutes that such examinations are 
taken by magistrates in cases of felony. But what is the con- 
sequence?) The magistrates exercise despotic power, and can show 
favour or rigour as they choose. It places in their hands a dis- 
guised but arbitrary power of pardon. If the magistrate intends to 
do justice, he conducts the examination according to the will of the 
legislator ; if he wishes to make a parade of clemency, or show 
partial favour to the accused, lie follows the rule of the common law, 
and even tells the prisoner to be on his guard, and to say nothing 
which may turn to his disadvantage. 

These reasons seem to prove sufficiently, that this rule of the 
English law injures justice in two ways, by being favourable to 
guilt, and prejudicial to innocence. How shall we explain the pre- 
dilection of an enlightened nation for a law whose abuses must have 
been demonstrated by experience? 


— eee 


* 1&2 Pbil, and Mar. c. 13; 2&3 Phil. and Mar, c, 10. 
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I say first, that when all the tribunals of the Continent were pre- 
senting the hateful spectacle of torture, and their judges were eager 
to seize, and turn against the accused, every word which might 
escape him in the agony of pain, it was natural that the English 
should conceive a high opinion of a system of procedure so oppo- 
site to this barbarity. 

But there is, besides, a concealed reason, which may have ren- 
dered this privilege extremely precious in their eyes. Partly from 
the tyranny of particular reigns, and partly from religious intoler- 
ance, their mass of penal laws contains statutes so pernicious, that, 
had they been rigorously executed, they would have desolated 
society. Now, in such a situation, where only an informer is wanted 
to give an individual up to persecution, ta oblige the accused to 
answer, or depose against himself, would, in some measure, double 
his danger. If he cannot be called on to make a confession, it will 
often be impossible to convict him, and the mildness of the pro- 
cedure will partly correct the tyranny of the law.* 

But, it will be said, if this mode of procedure has been a security 
against past tyranny, it may be equally useful against future 
tyranny. Who can be certain that no more pernicious laws will 
be made? Why remove a mean of security whose good effects have 
been already felt ? 

I answer, that if the legislature were to enact such laws, the 
more rigorously they were executed, the more would their natural 
deformity be felt, and the sooner would they reach that point at 
which they would become so intolerable, that there would be only 
one voice for their abolition. But when victims fall here and there, 
at long intervals from each other, the public attention is not roused 
by these scattered evils, and insulated complaints die away without 
reaching the ear of the legislature. The law, in place of being 
abolished, goes down from age to age, occasionally fatal to the indi- 
viduals on whom it falls, and always disastrous to the public, by the 
obstacle which it presents to the operation of good institutions. 


* Among the anecdotes current in England, [ have heard one of Lord 
Mansfield, which may illustrate this: A priest was accused of having cele- 
brated mass. By one of those old laws of blood, which had not then been re- 
peated, but have been long forgotten, the offence was punishable with death 
or transportation. The witnesses were examined ; the fect was proved; the 
prosecutor was already enjoying his triumph, when, to his great surprise, and 
the gencrai satisfaction of the public, the accused was acquitted, because, 
although he was proved to have said mass, he was not proved to _be a priest. 
If it had been allowed to interrogate the accused himself, his religion would 
not have allowed him to conceal his rank, and he could haye been sayed only 
by a pardon. 
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It would be a strange mode of reasoning, to set out with the 
supposition that the laws are to be oppressive, and that we are to 
seck for the modes of procedure best fitted to paralyse them. It 
must be presumed, that the laws will, in general, be what they 
ought to be—instituted for the protection of society; and they 
ought to be supported by the most efficacious procedure. Lose 
sight of this principle, and you will be involved in perpetual self- 
contradiction. 

Another reason, which has something plausible in it, is urged 
against the examination of the accused. When a man is examined, 
he becomes confused; the more he is intimidated, the more apt 
will he be to have recourse to lies, even in things of little moment. 
On the supposition, he is guilty, but he may be /ess guilty than le 
now seems to be; mitigating circumstances might have brought 
down his offence to a ower degree. But such will be the effect of 
his tergiversations and falsehoods on the minds of his judges, and 
above all, of jurymen, that they will believe him more guilty than 
he really is, and be prejudiced against his whole defence. 

This objection admits, that, in proceedings which go on under the 
public eye, open and honest, it is not to be apprehended that re- 
course will be had to means of intimidation which might confuse 
an innocent person. Every thing encourages him to state the truth 
and conceal nothing. But if the accused be guilty, and displays 
falsehood and tergiversation, is it possible that the effect of the false- 
hood can be greater than that of the crime itself? He lies, either to 
disguise what he has done, or to deny it. If the falsehood is not 
discovered, it operates in his favour; if it is discovered, it leaves 
the evidence as it was, and establishes against him nothing more 
than the facts which result from the proceedings. The crime does 
not pass from one class into another, nor from a less heinous into a 
more heinous species; in a word, the falsehood produces no effect, 
except its natural cffect—that of being indirect evidence, as a sort 
of confession. 

Beccaria disapproves of this personal examination. This is high 
authority ; but we must examine his reasons. ‘“ To require a man 
to accuse himself,” says he, “ is to confound all relations.” It would 
have embarrassed me to find a meaning for this word relation, but 
Beccaria explains it. “ It is the same,” says he, “as to require a 
man to hate himself, and act as if he were his own enemy.” ‘This 
objection, then, belongs to those which we have already discussed. 
A man is reluctant to inculpate himself; but he is equal ly reluctant 
to be inculpated by others; he is equally reluctant to suffer punish- 
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ment. His reluctance goes for nothing, when he has been con- 
victed ; why should it go for any thing in convicting him? * 

Others will tell you, that the examination of the accused is not a 
Senerous mode of proceeding; it is taking a man at a disadvantage. 
He is in an unfortunate situation ; the judge ought to be his friend 
rather than his enemy; ani it is noble not to use to his prejudice 
What may escape from him. 

One could be tempted to believe, that those notions had been 
taken from the laws of honour which regulate private combats. It 
-is contrary to rule, to press an enemy whom an accident has ren- 
dered incapable of resistance ; it is contrary to rule, to strike an 
enemy when he is down; he must have another chance, and be 
allowed to rise. 

These ideas of pity and generosity ought always to be admitted, 
when they are not opposed to a more elevated pvinciple of benevo- 
lence—the general interest of society. When the guilty is acquitted, 
society is punished. Many innocent persons are exposed to suffer 
from the same malefactor, or from those whom his escape encou- 
rages. The most sensible and humane judge ought to be neither 
the friend nor the enemy of the accused; he is the friend only of 
truth and the law. He is not seeking either for a guilty or for an 
innocent person. He wishes to find only what really is. 

Let us close this discussion with a general remark. The want of 
this judicial instrument is the more to be regretted, as the evidence 
drawn from the mouth of the culprit himself is always the most 
satisfactory, and the best fitted to produce in the public mind an 
uniform feeling of conviction. 


cl Dh ee oe a eg Ah ee pepe 
* See the note at the beginning of this Chapter. 


t The examination of accused persons is often attended with an abuse, 
which has procured the English system many partisans, even on the Continent. 
A judge, irritated by the resistance, evasions, and denials of the accused, 
becomes his opponent, harrasses him with questions, strives to intimidate him, 
or to surprise him by quibbles, subjects him to a species of torture, and, from 
self-love, engages in a contest in which he loses his character of impartiality. 
All this seems to imply that confession is required; yet confessionis not neces- 
sary; it is the whole mass of circumstances proving the fact, and not a cor- 
fession, that ought to be the object of the investigation. The examination of 
the accused should be confined to cases where there are gaps in the evidence, 
which his answers, whether true or false, will help to fill up. If every thing is 
proved without him, and he has nothing to say in his defence, why examine 
him? I do not wish to exclude this instrument, but to fix the proper mode of 
using it. : 

In following the proceedings of our court at Geneva, I have seen cases, in 
which, if it had not been allowed to examine the accused, it would have been 
impossible to convict him. He was not required to confess ; but questions 
were put to him, which confirmed the other testimonies, or led to the discoyery 
of new evidence, 
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CHAPTER XII. 


TESTIMONY THAT MAY BE REQUIRED—-COMMUNICATIONS MADE BY CLIENTS TO 


THEIR LEGAL ADVISERS, TILEIR COUNSEL, OR “ATTORNEY. 


Question, Can a lawyer be compelled to disclose facts (whether 
the case be civil or penal), which would be injurious to his client 5 
or, if he be willing to disclose them, ought he be allowed to 
do so? é 

Answer. Yes. Why should he be exempted? What real evil 
can result from this obligation? None whatever unless it is an 
evil to subject a man to punishment who deserves it, or to impose 
on him an obligation to perform something which it is his duty 
to do. 

We have seen what those considerations are which protect reli- 
gious confession; but none of them is applicable to the case in 
hand, 

Who can suffer from a lawyer being compelled to give his evi- 
dence? Can an honest and innocent client suffer ? Assuredly not ; 
having committed no crime, and intended no fraud, there is neither 
fraud nor crime to confess. 

The depositary of a {religious confession has no interest in the 
success of the crime; his character, as well as his duty, calls on 
him to prevent it; his personal reputation is increased by the sala- 
tary influence of his advice. 

Can the same be generally said of those who lend their services 
indiscriminately to all causes, just or unjust, and to all clients, inno- 
cent or guilty ? 

When the lawyer employs his superior knowledge to discover 
means of escape, and subterfuges which may save the guilty from 
the punishment which he deserves, or to conceal, by his artifices, the 
dishonesty of his client, and procure it a judicial triumph ; ought 
he to be considered in any other light than as an accomplice after 
the fact ; with this difference, that accomplices, properly so called, 
are blinded by passion and danger, while, on the part of the lawyer, 
there is an utter indifference to good and evil, dexterity in ma- 
naging weapons both of offence and defence, and absolute impunity, 
even when he uses them most injuriously to the community ? 

There is a maxim always taken for granted in the conduct of 
the lawyers of whom I speak, viz. that right and wrong, justice 
and injustice, are things which they themselves have created, and 
of which they may dispose at their pleasure; that they have nothing 
to do with the real effects of the decision of the judge; that the 
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decision itself is the rule of right and wrong; and that the breath 
of its mouth makes virtue vice, and vice virtue. 

If it were not so, how could men, who profess the ordinary mo- 
rality of society, look on themselves as having a patent to offer 
their assistance, and most solemnly promise secrecy beforehand to 
every one who will make them confidants of a crime, or associates 
in a fraud? 

But what! Betray !—Betray one’s client ! 

A deposit is a species of contract. Whatever be the contract, 
what will be the consequence of the law authorizing or enjoining 
its violation 2 Why, the contract will no longer be made, or, if 
made, it will not be observed. But if the contract be injurious to 
society, is it desirable that it should be made or observed ? 

Will a contract, which would be mischievous between any other 
parties, change its nature, and become a proper one, when one of 
the parties is a lawyer? In the case of a theft, or any other crime, 
committed by a number of offenders, surely it was never under- 
stood that any regard was to be paid to the engagements, which 
they might have formed among themselves, to insure their common 
success, or mutual safety. Why should any higher regard be paid 
to the engagements, with legal practitioners, into which, after the 
fact, these very criminals may have entered to aid their safety? 
Why should the relation of accomplice, which is not respected in 
the one case, be respected in the other? 

Do you wish to prevent a pernicious contract? Declare, that, if 
made, it shall not be fulfilled. 

It is the interest of socicty, that honest engagements should be 
observed, and dishonest and hurtful engagements violated.* 
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CHAPTER XII. 


INTELLECTUAL INFIRMITY, INTEREST, AND DISHONESTY, CONSIDERED AS 
REASONS OF EXCLUSION. 


Tux alleged cause of exclusion in this class of cases is, the fear 
of deceiving the judge by the operation of a fallacious cause; in 
other words, the exclusion is considered to be a security against the 


error to which the testimony might lead. 
ci a 
* Admit this opinion of Mr. Bentham, it is said, and the accused have no 
longer counsel; they are surrounded by agents of justice and the police, 
against whom they ought to be so much the more upon their guard, as no man 
of a noble or elevated mind would stoop to such an employment. They are 
so many spies and informers placed round the accused. This is to suppress 
the defence entirely. The question ought to be examined in this new shape. 
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I. Intellectual Infirmity. 


This comprehends mental derangement, minority, and extreme 
old age. 

The discredit thrown on testimony by these different cireum- 
stances depends entirely on degrees; that is, on the state of the in- 
dividual, or what is called, in the language of art, zdiosyneracy. But 
these degrees can be ascertained only by an examination of each 
particular case; exclusion, applied as a general rule, cannot but be 
injurious. 

Is it to be presumed, that a judge, in an open court, and under 
the security of judicial discussion, will admit a testimony bearing 
the marks of imbecility or incapacity, and will allow it an influ- 
ential operation on his decision ? If it be said, that, though the evil is 
not probable, still it is possible, and that the safest way is to obviate 
it by excluding such dangerous evidence,—I answer, that the mere 
possibility of error proves too much ; for the judge may likewise be 
deceived, and unfortunately is too often deceived by evidence which 
cannot be refused, and which no system of jurisprudence has ever 
excluded. 


II. Exclusion on account of interest in the cause. 


If interest, taking the word in its most general sense, is a suf- 
ficient reason of exclusion, we must infer, that all testimony, pro- 
ceeding from a human mouth, ought to be excluded. 

Were there no interest, that is, no motive, there would be no 
testimony. If one sort of interest produces fulse testimony, an- 
other furnishes securities against error, and produces credible 
testimonies, 

When interest leads to deceit, it can act only by means of an in- 
accurate and incomplete deposition ; its direct effect on the witness 
is, to give him an inclination to lic. But the falsehood is injurious, 
only in so far as it passes for truth in the mind of the judge aud 
produces an erroneous decision, Now, is this a necessary, or even 
a probable, consequence? On the contrary, as falsehoods do not 
combine well with the whole mass of facts, is it not to be presumed 
that they will be discovered, and contribute to the information of 
the judge as much as a true testimony ? 

When the witness is under an influence which inclines him to 
jie, the more evident this interest is, the less dangerous is it for the 
judge. 

Is it a pecuniary interest? Its seductive tendency is seen at 
once; its strength may even be estimated by the amount of the 
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sum, or the rank and character of the witness. Is it to be presumed 
that a man will sacrifice his conscience, and endanger his repatation 
as an honest man, for a gain which is as nothing in comparison 
With his fortune? This is the sort of interest which has been made 
the reason of almost all the exclusions known in English law. Love, 
properly so called, the love of power, friendship, hate, and all the 
other passions of the human heart, seem to have been reckoned 
undeserving of the same precautions. It might be said, that English 
lawyers, in estimating the danger, made no account of all these 
motives, Pecuniary interest is apparently the only one whose in- 
fluence they recognize. This is a fragment of the barbarism of 
ancient times, 

The greatest singularity is, that the same law, which rejects a 
Witness on account of the most trifling pecuniary interest, admits 
the evidence of an accomplice in the most heinous crimes. Now, 
this accomplice is brought to give his evidence by the promise of 
a pardon, which substitutes life for death, and frequently with the 
addition of a recompense which exceeds the gains of a whole year’s 
labour with persons of that class. 

In a case of this nature, all the reasons for exclusion are com- 
bined, and each of them in its greatest strength. The personal in- 
terest is the highest possible ; the villainy is of the blackest kind, 
and declared before the whole world; the result of an erroneous 
judgment to the accused is no less than death, and there is no ap- 
peal from the decision. Yet this testimony, marked with all these 
characters of reprobation, is admitted; and the longest experience 
has furnished no reason to believe that it is dangerous to admit it. 
What is the security against it? What we have just pointed out; 
the obviousness of the seductive interest, and the proportional de- 
gree of distrust in the judge. 

To justify these exclusions, it is said, that the law is founded on 
this distrust. I acknowledge it; but in this, excess is dangerous. 
To reject as unworthy of credit the evidence of every man who 
has any pecuniary interest, even the most trifling, in the cause, is 
a debasing and injurious distrust, which supposes men to be worse 
than they are, according to the usual average of morality. 

What logic can exclude any evidence where such evidence is 
received ? 

Follow the ordinary course of life. It is not possible to form or 
conduct any enterprize without drawing information from persons 
who have some interest, and even a pecuniary interest in it, just as 
strong as that of any witness who appears in a court of justice ; 
and the private individual who gives this information, is far from 
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being under the same restraints to prevent him from passing the 
boundary of truth. He is not exposed either to the shame cr the 
punishment of false testimony. It is true, likewise, that people gene- 
rally complain, that they have been deceived, and have rarely been 
told the exact truth by interested persons. But to judge from the 
general confidence with which such information is sought after, 
experience is in favour of honesty. As instances of dishonesty are 
comparatively rare, they excite more attention ; as those in which 
the information is correct are more ordinary, no account is kept of 
them. It follows, that, when we admit, in courts of justice, the 
evidence of persons who have an interest in the cause, we are not 
following a merely theoretical and speculative idea; we are acting 
on common experience—an experience on a large scale—a-scale 
which embraces the whole of human life.* 


III. Exclusion on account of dishonesty. 


After the consideration of interest, comes that of dishonesty. 
This is the natural order. Why? Because dishonesty leads the 
witness to lie only by the medium of some interest. Even the least 
upright of men, when he is not under the influence of some sedu- 
cing interest, and is surrounded by the restraints of the law, and 
exposed to the shame and punishment of false testimony, will not 
be so much his own enemy, as to commit a dangerous crime with- 
out any view of profit. 

But, it will be said, when dishonesty is recognized and proved 
judicially, and already displayed in false testimony, ought it not to 
be a reason for exclusion? Can a man, who has been branded 
with perjury or forgery, be admitted to the honour of giving testi- 
mony ? Can he deserve any belief? Is not the reprobation, which 
rejects such a witness, an universal sentiment ? 

I answer, that the more suspicious the testimony is, the less 
dangerous it is; it is sufficient that the previous offence, which de- 
grades its credibility, is laid before the tribunal. It is not to be 


* The old jurisprudence of France contained a rule very inconsistent with the 
natural mode of procedure. If the person who had tee information of a 
ctime, afterwards appeared as a witness in the trial, he was rejected. The 
informer could not be heard on the facts of the case; that is, the only person 
pies — give information was not allowed to open his mouth. If the crimi- 
pore ad as much ingenuity as their judges, this arrangement furnished them 
with a very easy mode of escape. If the most formidable witness against 
them was inclined to do them a service, they had only to send himi to give in- 
ye te i 4 justice, and this shut his mouth . 

0 not believe that this rule is to be found in the n vj i 
ge ; but it is to be found in other tribunals, and is il lepug 3 peat! 
the same principte of exclusion—the supposed interest of the witness. 


JUDICIAL EVIDENCE. 251 


feared, that a witness, with such a prejudice against him; will ob- 
tain, from a jury, for example, too much confidence. Nothing 
less than a deposition, clear, consistent, and falling in with all the 
other facts of the case, can produce convietion where it is opposed 
by this species of counter-testimony, which arises from the charac- 
ter of the witness. 

Examine, likewise, whether his offence has been of such a na- 
ture as to affect his credibility in the case at issue. He may for- 
merly have given false evidence, but it was in defence of himself, or 
of some one who was dear to him. Does it follow, that, where he 
has no interest, he will commit the same crime to endanger the 
life of a stranger? 

The offence in question was committed in early youth; but, for 
twenty or thirty years, his conduct has been irreproachable. Ac- 
cording to the rule of exclusion, his testimony will not be received ; 
according to good sense, it is as admissible as any other; he has 
even greater reason to avoid a second fault, because he is an object 
of distrust, and a relapse would add to the heinousness of his of- 
fence.* 

1V. Exclusion on account of religious opinions. 


When a particular religious belief is made a reason of exclu- 
sion, this belief is viewed as furnishing a suspicion, or a proof of dis- 
honesty, 

But this general presumption is utterly void of foundation. 
Among the infinite variety of sects which maintain the most con- 
tradictory and fantastic notions about the attributes of deity, there is 
none which docs not recognise God as the protector of justice, and 
the guardian of those moral obligations, without which society 
could not exist. Ina word, the errors of their understanding, dis- 
played in the very diversity of their opinions, contain nothing 
which can destroy the credibility of their evidence. 

Take even atheism itself; however erroneous, or even dange- 
yous this doctrine may be, it furnishes no reason to suspect disho- 
nesty. Why? Because the avowal of an opinion so strange, and 
so opposed to the universal feeling, is at least a proof of sincerity 
in the individual, a sincerity which may be awanting in those who 
declare their most firm adherence to received opinions, and who 
declare it with the more confidence, because it is impossible to 
convict them of the contrary. 
ee ee ee neal 


* [refer the reader to the Theory of Punishments, sec. 7. Fortuitous punish 
ments, inadmissibility as a witness; where the question is examined in all its 


bearings. 
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Where religious opinion is particularly interested, and it is to be 
feared that this cause may lead to emnities or partialities, the dan- 
ger of error or falsehood in the testimony is so evident, that the 
judge must be blind to an extraordinary degree, if he does not re- 
ceive it with extreme distrust. 

In England, the evidence of a Quaker is admitted in civil, but 
not in penal matters; it is received where the necessity is small, 
and refused where the necessity is extreme. If a woman of this 
society suffers the highest of outrages, to revenge her virtue, she 
must abjure her religion, A miscreant set fire to his house, in 
the midst of London, to defraud the insurers. A Quaker, a wit- 
ness to the fact, appeared on the trial; but as he refused to take 
the oath, it was necessary to let loose an incendiary upon society. 
What absurdity! Are those who have scruples about an oath less 
tenacious of veracity than others? On the contrary, their very re- 
fusal to take it arises from good faith. What occasions the rejec- 
tion of their testimony, is precisely that which ought to secure its 
admission, 


CHAPTER XIV. 


EXCLUSION OF PAROL EVIDENCE IN RELATION TO CONTRACTS NOT 
WRITTEN. 

We have already seen, how much written language is superior 
to spoken language in promises, engagements, and other matters 
of contract. 

But when an engagement, instead of being reduced to writing, 
has been entered into viva voce, ought it to be held null and void by 
a court of justice? Or ought parol evidence to be admitted—the 
only evidence which can establish the fact of the contract? 

Those who exclude parol evidence (as is done in English law) 
do not build their exclusion on the quality of the witnesses: their 
objection is founded on the very nature of the testimony ; that is, 
on the imperfections of parol evidence, and the danger of being 
misled by it. 

Although exclusion on this basis seems to be better founded than 
in the other cases, still it appears that it is too widely applied, or, 
in other words, that an exaggerated conclusion is drawn from the 
principle. 

One obvious consideration is, that the application of writing to 
the preservation of evidence is comparatively of modern date, Be- 
fore it was known, every right, liberty, property, status, life itself, 
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depended solely on parol evidence. What, were all judicial pro- 
ceedings, previous to written evidence, unjust? Was parol evi- 
dence always false? Did justice really follow mere chance ? 

This consideration, were there no other, is sufficient to make us 
pause—to keep the mind doubtful—and to put it on its guard 
against absolute exclusion. 

What is apprehended is, that parties, by making use of false 
Witnesses, may give a fraudulent authenticity to contracts which 
never existed, 

Undoubtedly this danger would be to be apprehended, if, in such 
a case, we supposed the judges to be of easy belief, instead of re- 
quiring evidence so much the stronger, as the thing itself excites 
suspicion. 

Nothing but a well established combination of circumstantial and 
parol evidence, can bring a court to acknowledge the validity of 
such an engagement. 

Suppose that an agreement has been verbally made in the pre- 
sence of witnesses who are worthy of all credit, concur perfectly in 
their statements, and are willing to give their evidence publicity ; 
does not the principle of absolute exclusion give a triumph to the 
bad faith of him who wishes to draw back from his word ? Is it not 
the law itself which crowns his dishonesty? This success in a no- 
torious fraud, extends its immoral influence widely, and tells every 

rascal, that all frauds of the same sort are sure of the same protec- 
tion. 

The consequences of an erroneous decision would not be so un- 
fortunate. Suppose that a jury, misled by a conspiracy of false 
witnesses, has acknowledged the validity of a pretended engage- 
ment which never existed. Here fraud is triumphant; but the 
error isnot of such a nature as to justify a conclusion that it will 
produce others; if one jury has been deceived, another will be on 
its guard; it is only a passing evil, and confined to an individual 
case; it gives no encouragement to bad faith ; while the principle 
of exclusion, by compelling the judge to leave a manifest fraud un- 
punished, applies to all similar cases, and produces an irremediable 
evil. 

It appears to me, that, in this case, as in others, nothing but good 
would arise from substituting, for the principle of exclusion, the 
legal declaration of suspicion, as attached to verbal engagements. 

But, it will be said, when it is known that such engagements 
are null, and that judges will not sustain them, it follows that they 
will not be made at all, or will be made only from some uncom- 


mon degree of impudence, 
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But those who argue thus, forget, that legal provisions of this na- 
ture are never sufficiently gencraily known; least of all among those 
peaceful classes, who are stranger's to business, and who always act 
with most uprightness aud good faith. Besides, there are many 
occasions on which it may be necessary to make verbal agreements, 
and on which rascals could easily lay snares for simple men. 

The moment a case of this nature comes before a judge, let him 
inform the party who may be attempting a fraud under the pretext 
of a verbal agreement, that such engagements are marked with 
suspicion in the eye of the law, that they are subjected to the most 
rigorous investigation, and the witnesses to a public examination 
and cross-examination. This precaution will generally be sufficient 
to make a rascal give up a fraudulent project, on which he sees the 
court has its eyes open. 

Il. Let us proceed to another case. There is a written contract 5 
but, conjointly with this contract, there were certain conditions 
verbally agreed on between the parties, which have not been writ- 
ten down, and are a sequel of the contract. They are additional or 
explanatory clauses, on which the parties came to a friendly un- 
derstanding, and of which, perhaps, they never thought, till after 
the deed was executed. The written part is the principal matter ; 
the verbal part may be considered as the accessory matter. 

The question to be examined is this: In case of dispute, ought 
parol evidence, in relation to the unwritten accessory clauses, to be 
excluded ? 

It must be supposed, that the contract, without these clauses, 
would be incomplete; that it would not be conformable to the in- 
tention of the contracting party who insists upon them, but svould 
be for him an injurious and fraudulent engagement. 

There is still less reason to exclude the parol evidence in this 
ease, than in the former. Why? Because there is less danger of 
the judge being misled as to the truth of these accessory conven- 
tions. Are they in the spirit of the written deed? They will bear 
on themselves their character of probability. The degree of their 
importance is equally manifest ; only a moderate degree of discern- 
ment is required to judge of the motives which induced the parties 
to omit them, in the written contract, if they really existed. 

The judge will say to these parties: “ You have contracted in 
writing; you know the importance of this mode of fixing your 
agreements ; how improbable is it, then, that you should have made 
considerable changes in this very contract under vo imperfect and 
fugitive a form as mere words? How can you pretend to have 
made a verbal agreement of such a nature, when it was so easy to 
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insert it in the deed itself? Do you not see, that the clause which 
you wish to prove by witnesses, is contradictory to those in the very 
deed which you have signed ? ” 

These observations present themselves so naturally, that they put 
the judge, so to speak, beyond the reach of surprise. 

It follows, that, in these cases, the reasons against the exclusion 
of parol evidence subsist in all their strength, and the reasons in 
favour of exclusion ure weaker, 


CHAPTER XV. 
SECURITIES AGAINST SUSPICIOUS TESTIMONY OR INFERIOR RYIDENCE. 


TuHrovucuout the whole of this work, this practical conclusion 
is perpetually recurring: Do not exclude any evidence or testimony 
merely from the fear of being deceived. 

Indisputable, however, as this principle is in itself, it is so new, 
and so contrary to the prejudices and habits of lawyers, that all I 
may have to say on the precautions to be employed, will appear to 
them to be but a very weak remedy in comparison with the evil. 

What I have to say regarding suspicious witnesses, is equally 
applicable to inferior evidence—evidence much less worthy of 
credit than that which has all desirable securities—but still a spe- 
cies of evidence which, in many cases, could not be excluded 
without doing injustice, and which, from necessity, has been gene- 
rally admitted. 

The danger attending suspicious testimony and inferior evidence 
has, in general, been exaggerated. The exaggeration rests on an 
unfounded supposition, that the danger of being deceived on the 
one side was proportional to the danger of falsehood on the other. 
It was forgotten, that the inferiority of such testimonies and evidence 
is sufficiently manifest to put the judge on his guard, and make it 
difficult to deceive him. 

Still, as the apparent inferiority of such evidence may not always 
coincide with its real inferiority, and may not appear in the same 
light to every one, the legislator ought to omit no precaution which 
the nature of the thing admits, in order to reduce the danger to its 
lowest term. 

The following are the provisions which I would propose for this 
purpose : 

1. At the opening of the cause, the parties, being both present, 
shall be examined as to the nature of the evidence which they intend 
to adduce. This is an indispensable preliminary in every good form 
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of procedure. The state of the evidence being thus well known 
from the very beginning, much light is thrown on all the subsequent 
operations. ; 

2. A code of instructions concerning the value of evidence. 

By this I mean a body of instructions, sanctioned by the legis- 
lature, and addressed to the judges, to serve them as a guide. 

It has been already explained, how the principle of suspicion ought 
to be substituted for that of exclusion. 

This code of instructions, will bring under the eye of the judge 
all those circumstances, which, by diminishing the value of a testi- 
mony, ought to excite suspicion, and, consequently, circumspection 
and caution. 

It will point out the cases in which inferior evidence ought to be 
excluded ; where it is admitted, it will enjein that recourse be had 
to superior evidence whenever it shall be practicable. 

Fortunately, it is not necessary to have recourse, in this, to the 
authority of government, to frame instructions aiming at the same 
object. To explain the nature of different kinds of evidence, and 
form a scale of their respective degrees of proving power, is doing 
judicial logic a service, the utility of which is independent of the 
sanction of the legislature. 

3. Arrange the judgments pronounced according to the nature of 
the evidence on which the decision proceeds. 

The classification established in this work might be used to ar- 
range the different species of evidence under their respective heads. 
In such or such a ease, the plaintiff’s evidence was of this or that 
kind (direct parol evidence, pre-constituted evidence, casual writ- 
ten evidence, hearsay, &c.); the defendant had no evidence, or 
evidence by confession, &c. 

With a nomenclature thus constructed, the ranking of every 
piece of evidence under its proper species, would be analogous to 
that grammatical exercise which consists in ranking words under 
the generic terms of substantives, adjectives, verbs, &e. 

In an official register, all the cases would be arranged under ap- 
propriate heads: 1. So many cases in the course of a year; 2. The 
number of cases in which suspicious evidence (designating its 
species) has been admitted; 3. The number of cases decided in 
favour of the party adducing this evidence. 

This number would not be great. In contracts, in general, the 
cases in which their authenticity is disputed, are very rare, when 
compared with those in which it is not denied. 

The number of those, which are attacked on the ground of the 
omission or undue execution of some legal form, is much greater. 
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The system of registration which I propose, would shew at once the 
proportion between these different sources of litigation. 

It would likewise be seen, what is the maximum of evil which 
can result from the admission of all sorts of evidence; for it is plain 
that the evil cannot lie in the mere admission of suspicious evidence, 
but must lie in the influence which it exercises on the decision of 
the judges. 

For example; a hundred cases have been decided ina year. In 
how many of these has the decision been in favour of the party who 
adduced inferior evidence, and in how many has it been against 
him? 

It is easily seen that such a table would be not merely an object 
of curiosity, hut a great source of information. 

4, Where a judgment is necessarily pronounced on inferior evi- 
dence, the judge will exact security for restitution, in case the los- 
ing party can produce, within a given time, positive evidence of 
his right. 

5. Such cases furnish a peculiar motive for presenting an appeal 
on this special ground, or for referring the cause to a higher tri- 
bunal, even witbout a provisional judgment. 

It seems to me that, with these precautions, the system of ad- 
mitting every sort of evidence would be attended with very little 
danger, and, above all, with infinitely less than the system of ex- 
clusion—that hasty, violent and unreflecting system, which neces- 
sarily brings erroneous decisions in its train, whenever the evidence 
excluded is the only evidence which one of the parties has to 
adduce. 


CHAPTER XVI. 


THE ONUS PROBANDI: WHO OUGHT TO BEAR ir? 


On which of two contending parties ought the obligation to 
furnish the evidence to be laid? Under the system of technical 
procedure, this question presents infinite difficulties. 

Under the system of plain and simple justice and natural proce- 
dure, there is nothing easier than to answer if. 

The obligation to furnish the evidence ought, in every case, to 
be laid on the party who can fulfil it with least inconvenience, that 
is, with least delay, expense, and vexation. 

But how are we to ascertain which of the parties is most favour- 
ably situated in regard to the evidence? In technical procedure, 
there is no way of getting at this information; all means of reach- 
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ing it have been cut off. In the natural mode of procedure, this, 
as well as several other points, would be easily ascertained on the 
first appearance of the parties before the judge. 

But, it will be said, it is the business of the party who begins 
the suit, who makes the allegation, to prove its truth. ‘This apho- 
rism is obvious, and, apparently, very plausible. But, plausible as 
it is, experience has proved that the more strictly we follow it, the 
farther it leads us from the end to be gained, and increases delays, 
expense, and vexations. In a word, this aphorism has created 
more difficulties than it has solved. 

Under the natural system, the allegation is itself a proof, so far 
at least as the witness who comes forward as a direct witness, in 
relation either to the principal fact, or some proving fact, is the 
party himself. 

But, in general, the allegation of a party has not the same force 
as a similar allegation coming from an external witness; and it is 
in astill greater degree inferior to a similar allegation coming from 
the adverse party, or even to a simple admission of the fact op- 
posed to him. 

In this point of view, the contrary of the aphorism is truer than 
the aphorism itself. If the fact in question has come to the know- 
ledge of the adverse party, it is from him that the evidence ought 
to come; it is from him that it can be drawn most easily and cer- 
tainly. 

Still, it must be allowed, that the plaintiff is the party principally 
interested in furnishing the evidence. Why? Because, if his alle- 
gation is not believed, it is on him that the troublesome conse- 
quences of his failure will fall. 

It is always, therefore, the plaintiff who first presents himself to 
notice; it is he who runs the greatest risk. Why? Because it is 
always expected that be has something to prove, and, if he proves 
nothing, he cannot escape without some loss greater or smaller. 
But the defendant may come out of the contest suecessful, without 
having proved, or even tried to prove, any thing, without having 
done more than formally to deny the proposition of the plaintiff.* 


* The defendant allows that he borrowed money from the plaintiff. 
that he repaid it: the proof lies with him, piotntd, /but alleges 
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BOOK... VILL, 


OF THE IMPROBABLE AND IMPOSSIBLE. 


CHAPTER I, 


PRELIMINARY NOTIONS. 


Berons: entering on the investigation of the improbable and im- 
possible, one of the most difficult subjects on which the human un- 
derstanding can be employed, it is proper to premise, that I shall 
confine myself to what concerns judicial evidence. The question 
is, Why, and how far, ought a court of justice to reject certain 
facts, supported by direct testimonies to any-‘amount, and of any 
degree of strength, merely on account of the improbability, or pre- 
tended impossibility, of the facts themselves ? 

The persons who use these terms with absolute confidence will per- 
haps be astonished to find, in the sequel of this discussion, that the ar- 
gument deduced from them is, after all, merely a modification of 
circumstantial evidence ; that, in particular, there is no criterion by 
which to judge of the impossible; that, to define its nature, is be- 
yond the reach of the human understanding ; and that, whoever 
uses these terms, in their strict sense, asserts nothing less than 
his own infallibility and supreme knowledge. 

Philosophically speaking, therefore, this presumptuous expression 
ought to be discarded; but, if popular language compels us, so to 
say, to make use of it, it ought never to be forgotten that, in regard 
to judicial facts, impossible can only mean, inthe highest degree inv. 
probable. 

This doctrine does not go to establish cither blind credulity, or a 
dangerous degree of pyrrhonism. Reason, proceeding on the data 
furnished by experience, is capable of appreciating the different 
degrees of probability, and reaching that point of likelihood which, 
in ordinary language, has received the name of moral certainty. 
The light by which we walk does not manifest to us the first prin- 
ciples of nature, or acquaint us with the utmost limits of her 
power; but it is sufficient for guiding our judgment in the ordinary 
transactions of life; and judicial decisions rest on the yery same 


foundation, 
s2 
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A fact is incredible. Let us stop at this term, and enquire what 
passes in our mind when we make use of it. 

[ hold a fact to be incredible, when it appears incompatible with 
another fact, the existence of which has been proved to me. 

Let us apply the terms incredible, improbable, impossible, to two 
distinct species of assertions. 

1. A fact is affirmed by a witness; the defendant does not ad- 
duce any opposing testimony; he contents himself with saying, 
that the fact is in its own nature impossible. I am accused of ma- 
gic, or witchcraft; it is alleged that I made myself invisible, or 
forced a devil to enter into the body of a nun; such accusations 
refute themselves, and it is unnecessary for me to answer them. 

2. A fact is affirmed by a witness. The other party does not 
pretend that the alleged fact is in itself impossible; but he pretends 
that it is impossible, because it is incompatible with some other fact, 
which he can prove by testimony of greater weight. He says, for 
example, that he cannot have comuitted the crime in question, be- 
cause it is alleged to have been perpetrated in London, while, at 
the very time, he was in York, two hundred miles from London. 
This forms the case known under the name of an a/ibi. 

In the first case, the defence is, that the supposed fact is incre- 
dible, because it is incompatible with facts which are notorious, 
which are known to the judge, and which, therefore, it is unneces- 
sary to prove. 

In the second case, the defence is, that the supposed fact is in- 
credible, because it is incompatible with facts which are proved by 
a preponderating weight of evidence. 

In the first case, the impossibility is intrinsic ; in the second, it is 
conditional; if such or such a fact be true, this other fact, possible 
in itself, cannot be true. 


CHAPTER II. 


THE IMPOSSIBLE CANNOT BE DEFINED: CREDIBILITY IS NOT ABSOLUTE, BUT 
RELATIVE TO THE STATE OF OUR KNOWLEDGE, 


Is there any mark, any criterion, by which impossible facts may 
be distinguished from all other facts ? 

Such a criterion, if it existed, would be of the utmost utility. It 
would enable us to frame, for the use of the law, a catalogue of 
impossible facts; and the judge, whenever an extraordinary fact 
was deposed to before him, would have nothing more to do than 
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consult this catalogue. If the fact in question was contained in it, 
he would reject the evidence without farther examination. 

To find an indisputable mark of impossibility, to ascertain 
some mode of measuring degrecs of improbability on which all 
mankind shall be agreed, is a discovery which hitherto has not 
been made, and, perhaps, never will be made. 

The opinion prevalent in our days is, that a fact, which is ac- 
knowledged to be contrary to the course of nature, ought not to be 
admitted by a court of justice, merely on the faith of human testi- 
mony, that is, of testimony which is opposed by a preponderating 
mass of counter-testimony. 

To say that a fact is contrary to the course of nature, is to say, 
that it is a violation of the known laws of nature. The question, 
then, comes to be this, What is a law of nature? What is a viola- 
tion of the laws of nature ? 

Law of nature is a metaphorical expression, borrowed from the 
use of the word /aw in political language. To ascertain, therefore, 
the secondary meaning, we must go back to the primitive signifi- 
cation. 

In politics, law means the expression of the will of a sovereign 
power, @ command emanating from some acknowledged authority, 
and supported by the ordinary sanctions. The general result of it 
is, a certain degree of uniformity in human actions, that is, in the 
conduct of the individuals who are subject to this law; and, as hu- 
man actions are events, a political law is thus a cause of uniformity 
of event. 

Amid the immense crowd of physical facts, which, while men were 
in a state of primitive ignorance, might appear altogether isolated, 
and independent of each other, there came to be observed a certain 
constant and regular march, a succession which was considered as 
a series of effects, and, consequently, as depending on a cause; and 
this cause has been named a daw. ‘Thus human knowledge, in pro- 
portion as it observed, or seemed to observe, great degrees of uni- 
formity among physical events, ranged them under the idea of laws 
of nature. 

Now, admitting the expression as thus explained, we must neces- 
sarily allow that the ideas entertained of the supernatural or im- 
possible, vary with the state of human knowledge, and the degree 
of intelligence possessed by individuals. In other words, the credi- 
bility of a fact may be said to be relative to our intellectual condi- 
tion and actual information. The ideas of possible and impossible, 
probable and certain, are not properties existing in the facts them- 
selves, but are only tendencies of our own mind, internal dispost- 
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tions which we feel when thinking of these facts; so that a fact, 
which to one man appears necessarily probable, may, to another, 
appear necessarily improbable ; and what, toa philosopher, ees 
impossible, will, to a Llottentot, be not only possible, but certain. 

Take a very ignorant person, that is, one who has the least pos- 
sible acquaintance with the course of nature. Such a person, on 
the mere strength of a simple assertion, will believe every fact that 
is affirmed to him by any one who, to a certain degree, possesses 
his confidence—supernatural as well as ordinary facts; the existence 
of a devil or a ghost as much as that of a man; the existence of a 
giant sixty feet high as readily as that of a dwarf of four or five 
inches; the existence of a nation of Cyclops, with one large eye in 
the middie of their forehead, as much as that of a people with two, 
eyes in their ordinary situation. 

Every nation has passed through this state of credulity just as 
individuals do during infancy ; and some savage tribes are known, 
who have not yet emerged from it. 

The travellers, who, in the fifteenth and sixteenth centuries, car- 
ried the productions of European art into the newly discovered 
countries, found the inhabitants, in general, sufliciently inclined to 
believe, on the faith of what was displayed to their eyes, all that was 
told them concerning the wonders of our part of the globe; but 
this facility to believe was not without exception; the anecdote of 
the king of Siam is old enough to have been mentioned by Locke. 
When the Dutch, to whom he had appeared to listen with con- 
fidence and pleasure, told him, that, in their country, water became 
so hard in winter as to bear men and earts, like the solid earth, he 
replied with a contemptucus laugh, and regarded them as impostors, 
The progress which had been made in natural science at this period 
was trifling ; and perhaps the Europeans, who related these wonders, 
Were as ignorant as his majesty of Siam of the mode of producing 
ice artificially, or were not provided with the materials necessary 
to effect the transformation. ‘The fact was not conformable to the 
course of nature in that state of things which observation and ex- 
perience presented to the king of Siam, THis reason for refusing to 
believe it, therefore, was just what we ourselves esteem the 
strongest and most decisive for pronouncing a fact to be im- 
possible.* 


_ *F once found an English physician the counterpart of the king of Siam. 
{n a company, the first experiment made at St. Petersburgh of freezing mer- 
cury, by means of pounded ice, happened tu be mentioned. The doctor de- 
clared, ina tone of authority, that the fact was false, and that no man could 


renew the experiment without exposing himself to the ridicule of being credu- 
lous in the extreme, 
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The solid, the fluid, and the gaseous states are now considered by 
all chemists as the three states of which all bodies with which we 
are acquainted are susceptible, according to the degree in which 
they are combined with caloric. Although, therefore, there may 
be many bodies which are not found in one of these states, yet a 
new experiment, which produced such a conyersion, however un- 
expected and curious it might be, would no more be thought a de- 
viation from the ordinary course of nature than the existence of 
water in the state of ice or vapour. 

We possess few more curious fragments of antiquity than the 
history of the impostor Alexander, written by an eye-witness, by 
Lucian, who, if not the most ingenious, is by far the wisest of the 
Greek philosophers. This corypheus of the sceptics of paganism 
could not have desired a better opportunity to laugh at the credulity 
of the public, by exposing the legerdemain tricks of this celebrated 
juggler, who, with no other assistance than a worm in an egg-shell, 
a tame serpent, and an artificial viper’s head, gave himself out as a 
prophet, and chief minister of the god Esculapius. Suppose that 
a respectable witness had called on Lucian, and told him, “ Yester- 
day I saw Alexander sailing through the air in a skiff, and raising 
along with him a globe at least thirty feet in diameter; I followed 
him with my eyes, till, as he was about to enter the celestial abode, 
the immense distance rendered him invisible;”? how would the 
sceptical philosopher have received such a witness? In all probabi- 
lity just as the king of Siam did the Dutch travellers. But suppose 
that Lucian himself had next day seen Esculapius and his favourite 
ascend into the etherial regions, he would have been reduced to the 
melancholy necessity of acknowledging his error, and admitting the 
divinity of the serpent, or of borrowing some term, such as magic, 
to cover the obstinacy of his unbelief, in his inability to justify it by 
any solid argument. 

In such circumstances, if he had thought proper to give an ac- 
count of the fact, how embarrassed would he have been! The 
greater his talent and sagacity, the greater would have been his 
difficulty in finding a solution where he had no data. The Japa- 
nese who witnessed at Petersburgh, in 1803, the ascent of Garnerin, 
felt no such uneasiness; it was a thing already familiar to their 
imaginations. The fabulous stories of their sorcerers had prepared 
them to look without astonishment on all that was extraordinary in 
the zrial voyage.” 


* There were nine or ten of these Japanese. I stood near them at the moment 
of the ascent, and observed them with the closest attention. They appeared to 
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When the Turks were shewn, in their own capital, the spectacle 
of an aéronautic ascension, they were as little surprised as the Japa- 
nese, and nearly for the same reason, They satisfactorily explain, 
by their ideas of magic or sorcery, all the wonderful facts which 
may be related or shewn to them. Every follower of Mahomet, 
high and low, is perfectly convinced that the art of magic is a com- 
mon gift among those mongrels of mankind who call themselves 
Christians, but whom the Turks designate only by the name of an 
unclean animal. A people which sees the face of nature only 
through the veil of the Alcoran, has no principle by which to judge 
of the probability of facts ; every fact is equally conformable to the 
laws of nature with every other. ‘Their imagination, familiarized 
to prodigies, confounds them with the usual order of things. The 
Arabian Nights, if given as true, would be to them as good autho- 
rity as any other history. Buta fact which seems, or ought to seem, 
to an individual to be incredible, in the actual state of his physical 
knowledge, will cease to appear so when he is shewn its conformity 
with some other fact, which, though not naknown to him, he had 
never considered in this relation. 

The Siamese knew nothing either of frigorific saline mixtures 
or of ether, the rapid evaporation of which would have been 
sufficient for the experiment; but the Dutch might have con- 
vinced his majesty by throwing a handful of nitre into boiling 
water. The incredulous monarch would immediately have seen 
the liquid converted into that demi-transparent substance, which, 
in the regions of the north, forms natural bridges, capable of 
bearing the largest elephants across rivers; or if, contrary to all 
probability, the climate of Siam had not allowed this experiment, 
which, in Bengal, furnishes such salubrious enjoyments, vessels 
formed of porous earth, and exposed to an artificial current of air, 
would have produced as much ice as was necessary to convert the 
fable into history. 

It would have been a more difficult task to have reconciled the 
Greek philosopher to the apparent prodigy of aérial navigation. Yet 
analogies might have been found. When some mighty power tears 
up the pine from Mount Ida, and it is precipitated to the bottom of 
the sea, you behold it immediately re-appear on the surface, and 
float in triumph. You know the cause of this. A species of air, 


me to be so little surprised, that I begged their interpreter to ask them, whe- 
ther they had seen any thing of the same kind in Japan? They answered no; 
but that nothing was more common among them; and the reason why they had 
Aibh gneat it was, that the sorcerers of Japan trayerse the air only during the 
night, 
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with which you are not yet acquainted, but which abounds in na- 
ture, is to the air which we breathe what wood is to water; lighter 
in itself, it has a tendency to rise till it reaches the level of its own 
weigut. Inclose a quantity of this air in a balloon sufficiently large, 
and it will immediately carry up, not only the balloon itself, but 
likewise the car suspended from it, with its gods and men; 
preciscly as the pine, which has been plunged into the waves, 
re-ascends rapidly to the surface, and raises along with it the heavy 
bodies which may have been attached to it below. 

Would this analogy have satisfied the scepticai and scoffing phi- 
losopher? Or would his reason, unwilling to yield, have insisted, 
that hydrogen gas should be manufactured under his eyes? ‘To 
answer this question, it would be necessary to know the particular 
turn of his mind, his humour at the moment when this explanation 
was offered to him, and what share irritation and self-love had in 
his dispute with his adversary. 


CHAPTER MI. 


TUERE ARE NO FACTS ACKNOWLEDGED AS ABSOLUTELY INCREDIBLE: SOME 
APPARENT EXCEPTIONS NOT SUCH IN REALITY. 


Iv has been established, that the credibility or incredibility of 
facts does not depend on their own nature, but on the disposition of 
our mind, that is, on the state of our knowledge; so that at diffe- 
rent periods, and in different countries, there may be ideas of the 
possible and impossible altogether at variance with each other. 
Hence it follows, that, among the facts which may be the subject of 
judicial investigation, there is not one of which it can be said, that 
all men are agreed to regard it as incredible. 

But, it will be said, even if this rule should be generally true, it 
is not so universally; there are exceptions. For example; all 
men, from the moment they know the meaning of words, agree 
that tsvo and two make four; they are unanimous as to the impos- 
sibility of a thing being, and not being, at the same time, or of a 
thing having existed, and yet not having existed. 

Ladmit it; but a proper degree of attention will shew that these, 
and many similar propositions, do not contain any positive fact ; 
all that they announce relates merely to the meaning of the terms, 
It is just saying, that a word, which is received in one sense, cannot 
be received in a contradictory sense; it is Just saying, that what is 
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inconceivable cannot be conceived. Every proposition directly op- 
posed to any mathematical truth is of this kind. He who says, for 
example, that two straight lines may inclose a space, does not assert 
a fact; we cannot reply to him that he advances a false fact, for 
there is no fact in question; but we may reply to him, that he is 
using contradictory terms that he does not unacrsicud himself, and 
that he is multiplying words without ideas. 

A. is bronght to trial for having killed B. A number of credible 
witnesses agree in charging him with the crime; before the pro- 
ceedings are closed, B. presents himself in court. The fact of the 
murder is instantly recognized as impossible, and this is a case in 
which all men are agreed. So it is; but it comes to this, that there 
is here no fact at all. 

That the proposition, ¢wo and two make four, regards merely the 
meaning of the terms, is a truth which is admitted as soon as an- 
nounced. Considering a certain number of apples as a whole, | 
apply to them the numerical term four; when IT consider them as 
divided into two equal parts, I apply to them the numerical ternis 
two and two. It is only a different denomination, equally agreeable 
to the practice of the language; it is not the enunciation of a fact. 

But even if it were the enunciation of a fact, and of a fact which 
might be the subject of judicial investigation, there is no reason for 
maintaining that all men would agree to regard it as certain. The 
will, says Pascal, is one of the principal organs of belief. Bring fear 
and hope into operation, give men a real or imaginary interest in 
believing or disbelieving, and there is no proposition, however irra- 
tional, which may not be supported, supported not only by external 
testimony, but with as sincere a belief as it is possible to have in 
what we do not understand. 

In regard to the proposition in question, that two and two make 
four, there has never been any interest in operation which could 
induce men to deny it, or could produce versatility and incon- 
sistency in language ; but an example, which is the nearest possible 
to it, would furnish a striking proof to the contrary. I avoid it, 
however, because it would lead me into a subject which I ought 
not to discuss. It is sufficient to have proved by this example, that 
there is no fact, real or nominal, which is absolutely beyond the 


reach of controversy; a proposition, which is of the greatest 
practical utility; 
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CHAPTER IV. 


CONSEQUENCES OF THE PRECEDING, 


Since it has been proved, that the credibility of a fact is, in 
every case, relative to the disposition of each individual, it follows, 
that, in judicial controversies, the improbability of any alleged 
fact will depend on the relative information of the judge, and con- 
sequently on the state of knowledge and civilization in the country 
where he acts. A fact, which, in the age of Augustus, would not, 
even by the best informed persons, have been reckoned, in Beeotia, 
too improbable to be established by human testimony, would, at 
the same period, have been considered impossible by men of the 
same class in Rome or Athens. A fact which the learned men of 
Athens and Rome might have believed to be probable, would be 
classed among impossibilities by the learned men of London and 
Paris. Every people has its own scale of credibility, graduated ac- 
cording to the state of its own knowledge. What dol say? This 
scale varies even in different parts of the same town. A story 
which would be readily believed in Wapping, merely on the faith 
of public report, would not be believed in St. James’s-square, 
even on the faith of direct testimony. 

There is a real progression in the intelligence of an individual, 
and in that of mankind; how does it go on? Man becomes more 
intelligent in proportion to the number of facts which are deposited 
in his memory, and the number of analogies which he observes 
among them. True analogies, being the same every where, have 
a tendency to add firmness and uniformity to the principles of 
belief. 

A man’s disposition to believe, that is, his disposition to believe 
on ordinary testimony, and according to current opinions, dimi- 
nishes as his intelligence increases. ‘The more firmly facts which 
are connected with each other are united in his mind, the greater 
is the resistance which he opposes to the admission of any fact that 
militates against this mass of evidence. 

Men devoted to the physical sciences are generally, in this respect, 
at the highest degree of intelligence in any given stage of civili- 
zation, It has always been from men of this class that extraordi- 
nary and improbable facts have experienced the most steady oppo- 
sition. Their sole object is to study analogies, to discover new 
relations, and go back to natural causes ; and to know the laws of 
nature, is nothing else than to class facts according to their simi- 
larities and differences, 
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Those similarities, which, as I have said, are called laws of nature, 
gradually obtain the highest degree of confidence, because all 
phenomena come to be referable to them, and because our percep- 
tions concerning them perfectly agree with those of our fellow 
men. 

So soon as we have become acquainted with, and have learned to 
express, one of these laws of nature, all the facts which depend 
upon it mutually connect themselves with each other; and every 
fact that would be incompatible with these known laws, is received 
with the distrust which we naturally feel towards inferior testi- 
mony, standing alone, with every sort of suspicion attached to it, 
and opposed by a solid mass of testimony bearing all the characters 
which can render it credible. 

We have thus two very natural causes of the ancient errors of 
credulity: 1, Absolute ignorance of analogies between facts, that is, 
ignorance of what we call laws of nature; 2. Ignorance of all those 
principles which serve to discriminate the various degrees of cre- 
dibility in testimony. 

We ought not, then, to look upon our credulous ancestors as 
having been more stupid than we are ourselves. They passed 
through errors, and delivered us from them. 


CHAPTER V. 


DISTINCTION BETWEEN TOTAL IMPOSSIBILITY AND IMPOSSIBILITY IN 
DEGREL. 


Facrs, considered as impossible, may be divided into two 
classes: 1. Facts totally impossible; supposing them to be true, 
they would be a violation of some evident and generally acknow- 
ledged law of nature; 2. Facts impossible in degree—facts which 
are true, and perhaps of daily occurrence, to a certain extent, but 
false in the degree ascribed to them by the testimony in question. 
To a certain point, they are ordinary facts; beyond it, they are ex- 
traordinary ; but to fix absolutely, in this scale, the point at which 
impossibility begins, is an operation that surpasses human intelli- 
gence. 

To give a complete catalogue of facts totally impossible, would 
be to give a complete catalogue of those general observations 
which have received the name of laws of nature; this is beyond 
the limits of human knowledge, in its present state. But all known 
bodies haye certain common properties—properties so well esta- 
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blished, that any direct testimony to a fact which contradicts them 
may be rejected on the simple ground of impossibility. 

No body can occupy two different places at the same time. This is 
so evident, that any fact which supposed the contrary, would be 
such a violation of an universally acknowledged law of nature, as 
no positive testimony, whatever might be the number of pretended 
witnesses, could possibly establish in a court of justice as true; at 
least, not in France or England. Thus an alibi, when once proved, 
furnishes the most satisfactory evidence of the innocence of the 
accused. 

But let us suppose, that, in England, the greatest space that has 
been known to be traversed in twenty-four hours, is two hundred 
miles. If a person, accused of a crime, has been seen, within 
twenty-four hours of the time when it was committed, two hun- 
dred and twenty-five miles from the scene of the crime, this would 
be a question of degree ; it would not be a notorious violation of a 
law of nature; it would only be a deviation from its ordinary course. 
The judge might say, “ In all the cases of speed which I have ever 
observed (here it is perception), and in all that I have ever heard 
of (an indefinite mass of extrajudicial testimony), there is none 
which goes beyond tivo hundred miles in twenty-four hours. The 
alleged fact, then, is extraordinary, and so extraordinary, that, in 
spite of the positive testimony of the prosecutors, it is improbable. 
Mistake or falsehood on their part is less improbable than this de- 
gree of speed, which goes beyond all experience. I conclude that 
this man is not guilty of the offence imputed to him.” 

There would be no absurdity in inserting, in a course of law, 
and, above all, in a treatise on the judicial art, a summary of the 
laws of nature, as applicable to different questions which may arise 
before judges; but it ought to be presumed, that the men, who are 
elevated to high judicial functions, have passed through the schools 
of philosophy. 


CHAPTER VI. 


FACTS WHICH ARE DEVIATIONS FROM THE ACKNOWLEDGED LAWS OF NATURE 
(FAITS DEVIATIFS). 

Wuen we proceed to this class of facts—facts which are the 
more incredible in proportion as they deviate farther from the ordi- 
nary course of nature, we encounter the same difficulty in tracing 
the line of demarcation between the credible and the incredible ; 
it is a boundless ocean, on which we wander without a compass to 
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guide us. How shall we limit the modifications of matter? Take 
any one of those species of men of whom Pliny and Mandeville speak 
as having really existed ; who can affirm that such beings have not 
existed in certain places and at certain periods ? Is there any thing 
absolutely incredible in the assertion ? 

If you consult anatomists, they will perhaps discover certain ana- 
tomical incompatibilities in the existence of such a species; but 
will not their decision be too hasty ? Paint angels with the wings of 
a goose, and the devil with the wings of a bat; an anatomist, judg- 
ing from what we know of birds, will tell you, that the use of such 
wings is inconsistent with the gravity of such a body as ours. Very 
true; but what becomes of his argument if the body be lighter, or 
the muscular power of the wings greater? What would he say of 
the insect which springs fifty times as high as itself, 

I have before me a copy of the Chronicle of Niirnberg, which 
contains, in twelve folio plates, representations of twenty-one spe- 
cies of men, or, in the usual mode of expression, twenty-one mon- 
sters, taken from Pliny and other authors. Some of them appear to 
imply anatomical inconsistencies ; others have really existed; some 
of the rest have existed in a certain degree; the eye of the Cyclops, 
for example, heads with horns, supernumerary arms and hands, and 
double bodies. Still, in these cases, the fact is an individual one, 
and does not extend to the species. What is a species, however, but 
multiplied individuals? In the case of the man who was armed 
with prickly quills, like a porcupine, it might have been thought 
that the deviation was only in an individual; but it was found to 
extend to a whole race. 

Gulliver, on his return from Lilliput, placed some specimens of 
the bulls and cows of that country in Greenwich Park. Notwith- 
standing this permanent evidence, some bishop or another, men- 
tioned by Swift, chose to treat the whole story as a fable; yet the 
museum of Sir Ashton Lever, in London, contained horned animals, 
well formed and arrived at their full growth, nearly of the same size 
with those of Lilliput. 

The incredibility of any given fact diminishes as its distance in- 
creases; that is, we believe more readily what is related of a distant 
country. But why does distance diminish improbability ? Imagi- 
nation has some share in it, but reason, too, has her’s. We knw 
that what surrounds us isnot to be the standard of our judgment 
concerning every thing; singular facts, which at first surprised us, 
have turned out to be true, and this experience prevents us from 
deciding hastily on what we do not know, 


Were it announced to us that giants or pigmies had been dis- 


JUDICIAL EVIDENCE. 271 


covered in some part of Europe, we would not believe it, because 
we know that Europe contains nothing of this kind to be disco- 
vered; but the discovery of a variety of the human species in New 
Holland would be less incredible. 

If, previous to the discovery of the kangaroo and ornithorynchus, 
a paragraph in a public journal had spoken of these animals as ex- 
isting in the mountains of Wales, the first idea would have been to 
regard the statement as false or inaccurate; and the second, that 
these animals had been brought from some foreign country, and 
accidentally set at liberty. 

From distance in point of place, analogy naturally leads us to 
distance in point of time. Here, however, imagination and reason 
oppose each other. Imagination tends to diminish, and reason to 
increase, the incredibility (I mean the relative incredibility) of the 
fact. In time, as in place, the more distant the scene of the fact, 
the less distinct is it to the imagination. 

When the question regards the actual world, even the most un- 
restrained imagination is confined within certain limits; the most 
credulous knows that he has never seen ghosts, devils, fairies, or 
vampires ; but the darkness of the past, and the indistinctness of 
distance, do not furnish the same means of comparison, and he may 
believe that nature was governed by other laws. 

Reason, on the contrary, has a tendency to increase our distrust 
of every thing relating to ancient times, which depends on testi- 
mony. The farther we trace back the career of experience and 
civilization, the greater is the inaccuracy and falsehood of historical 
tradition, till at last we reach the age of pure fable. In these ancient 
times, fable is blended and confounded with history, as, in the dis- 
tance, mountains are blended with the clouds. In this respect, 
there is a sensible analogy between the infancy of the species, and 
the infancy of individuals at that age when dreams are confounded 
with realities. 

If the influence of these ancient errors were confined to the past, 
they might be omitted in a treatise on judicial practice; but, un- 
fortunately, these erroneous facts, no less pernicious than fabulous, 
planted in the imagination at a time when human reason was still 
subject to every species of illusion, have taken deep root, and send 
forth poisonous scions, which have an inherent tendency to increase. 
If Blackstone partly refuses his belief (and it is only partly) to the 
sorcerers of modern times, it is merely because they are not stamped 
with the seal of a sufficiently remote antiquity. Had they borne 
on their heads a few additional centuries, his doubts would have 
been converted into certainty ; and who knows but that in time, 
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and in certain circumstances, the imagination of some successor of 
this celebrated lawyer may beget on the spectre of the witch of 
Endor, a new progeny of magicians and sorcerers, Who will call up 
infernal spirits, and restore the reign of phantoms and terror? 

Honour to those enlightened theologians who have consecrated 
their efforts to destroy this principle of superstition! Benefactors 
of the human race, they have declared war against its enemies, 
and combatted those terrifying prejudices which troubled the re- 
pose of night, and the peace of the cottage. It is thus that several 
of them have converted those possessed with devils into maniacs, 
and have stripped the witch of Endor of her mysterious power. 
Van-Dale rendered the same service to reason by his treatise on 
oracles, where every thing is explained by a system of fraud, and 
demons turn out to be merely priests. 

In facet, the various generations of the human race, in all the 
different degrees of civilization, are still, so to speak, before our 
eyes; in our antipodes we see our ancestors. In Japan, sorcerers 
still travel through the air; in Africa, witchcraft is the most ordi- 
nary of all crimes; and a century has scarcely elapsed since vam- 
pires disappeared from Eungary.* 

Taking, however, time and place into consideration, experience 
does not permit us to consider the present as having been formed 
in precisely the same mould with the past. When New Holland 
presented to us the kangaroo and the ornithorynchus, Cuvier de- 
tected analogous animals among the lost inhabitants of the antide- 
luvian world. 

Jature, inexhaustible in her varieties, escapes from every system 
of arrangement, ina multitude of details, through which human in- 
dustry would fain conduct her by leading-strings. 

But whatever may be the force of this objection against scientific 
classifications, it is not the less true, that an imperfect arrangement 


* Dr. Ingenhous, physician to the family of Austria, and no less distin- 
guished by his veracity than his abilities, told me, that he accompanied the 
Emperor Joseph into Hungary, and that the object of his journey was, to 
gather information regarding a species of crime which was becoming frequent— 
the murder of young girls who had not reached the years of puberty. The 
source of this atrocity was an opinion which had been propagated in certain 
villages, that a man who ate the hearts of ten young virgins would become 
invisible. The rigovr of justice put a stop to the crime; but the Emperor was 
so ashamed that such a barbarous superstition should have existed in his 
states, that he would not allow any thing regarding it to be published. A con- 
nection might be traced between the invisible vampires which sucked human 
blood, and the men who ate hearts to become inyisible. Truth may long 
remain isolated and barren; but error, connected with the passions and ima- 


Apel ev a tendency to multiply, and always extends itself from physics 
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is preferable toa chaos, and that thelinks which connect natural facts 
gradually multiply and unite. In this state of progression, care must 
be taken not to lay down limits rashly, or confound with absolute know- 
ledge the conquests which we are gradually gaining overignorance. 

To believe every thing discovered is a great mistake: it is to 
take the horizon for the limits of the world. 


CHAPTER VI. 
EXAMPLES OF DEVIATORY FACTS, (FAITS DEVIATIFS) @ €. FACTS WHICH ARE 
DEVIATIONS FROM THE REGULAR COURSE OF NATURE. 


INNUMERABLE examples might be given of facts impossible 
in degree ; understanding always by impossible what would gene- 
rally be reputed such. They consist in some departure from or- 
dinary proportions, a departure so great as to be of itself incredible. 
Let us take those which regard the human spccies. 

1. Height. 

2. Strength. 

. The duration of life. 

. The duration of life without food. 

. The period of gestation. 

. The number of children at one birth. 

Of all the facts which deviate from the ordinary course of nature, 
those which concern ourselves deserve the preference for two 
reasons; they are more interesting in themselves, as well as more 
easily observed ; and they are more frequently the subject of judicial 
controversy—particularly the period of gestation, on which depends 
the legitimacy of children. 

In relation to such singular facts, it is rather to be feared that the 
judge will err on the negative than on the affirmative side; that is, 
that he will be inclined rashly to reject them rather than to believe 
them too easily. Why? Because on most occasions where facts of 
this kind come into question, the ordinary course of nature is what 
the judge knows best, above all, in deviations on which anatomists 
and physicians are alone competent to decide. Ifa judge does not 
consult persons of skil], he will naturally be inclined to take the 
negative side, and may give an erroneous judgment. 

Let us take, for example, the length of time during which life 
may be prolonged without food. Elizabeth Canning was convicted 
of perjury in London, in 1753, Taking the whole of the evidence, 
I have not the slightest doubt that she was guilty ; but had she 
been convicted merely on the circumstance of her having pretended 
to pass so many days without food, I doubt much whether profes. 

» 


On 
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sional men would have confirmed the judgment. Why ? Because 
I have read accounts of various cases, apparently well attested, and 
with nothing suspicious in the circumstances attending theni, in 
which life had been prolonged without food several days longer than 
in the case of Elizabeth Canning. 

Almost every one of the cases mentioned above may become the 
subject of political enquiry. 

1. The duration of life-—Teleus is entitled to an annuity in a distant 
country, and, to procure payment, sends a certificate that he is still 
in life. He is an hundred and seventy years old. Parr reached the 
age of an hundred and sixty-one; Jenkins an hundred and sixty- 
nine; but the judge has never heard of Parr or Jenkins, and does 
not believe in this unusual longevity. Not long ago, an article ap- 
peared in a public journal concerning a man who was still alive, 
and was above an hundred and eighty. 

2. The period of gestation.—This is by no means a very rare ques- 
tion in courts of justice, and, in regard to the legitimacy of children, 
it is one of much importance. There are well attested instances of 
pregnancy having continued above thirteen months. In the case 
of pregnancy in the eleventh month, a rash judge, too decided to 
have recourse to professional assistance, might be guilty of the 
most cruel injustice. 

3. The number of children at a birth.—The birth of three children 
at a time, is a fact sufficiently common to prevent any doubt of its 
possibility. A person claims an inheritance, and says, ny mother had 
four children at a birth, and lamoneofthem. “ Four ata birth!” 
says the judge; “ that is incredible. Ihave known examples of 
three, but four is impossible; I reject your claim.” I recollect 
to have seen in the public papers, an account of five at a birth, 
with the particulars of the names, the time, and the place. 

4, Number of children horn of a woman. Here, as in the pre- 
ceding case, precipitation may lead into error. I recollect distinctly 
to have read an example of one woman being the mother of forty 
children, 

5. Duration of the period of childbearing in women. I think I have 
somewhere seen a case of a woman bearing a child when she was 
above seventy. A succession is claimed by a person whose mother, 
if he be her son (and in this lies the objection to his claim), must 
have borne him when she was sixty years old. The fact is impos- 


sible, says a hasty judge, and it is useless to go into evidence 
about it.* 


i mR a OB 
* It is said that women, who had passed the age of childbearing in E 

regained theiy fruitfalness, and had children, after being shes alan 
ay. 
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In regard to facts which are deviations in degree, it is impossible 
to fix in the scale any precise point, separating the credible from 
the incredible. It is true, that when we go far beyond the middle 
term, and assume extremes, there is little difficulty; but begin with 
the greatest degree of deviation of which there has been any, ex- 
ample, then take the one beyond it, then the next, and so on, and 
every man will find himself perplexed and embarrassed, and inca- 
pable of saying, “ here credibility ceases and incredibility begins.” 
In the case of the human stature, a hundred feet is above all belief; 
very well. But take nine feet; a man of this size was once exhi- 
bited in London. What will you say of nine feet and an inch? It is 
possible. An inch more? Another still? Go on in this way, and 
no absolute limit can be discovered. 

Muscular strength—No man can carry on his shoulders a fat ox 
of the largest size: but there are few men who could not have car- 
ried it at the moment of its birth; at what precise age then, at 
what precise degree of weight, does it become too heavy for the 
strength of an individual? In regard to the number of children, the 
Irish legend records, that, in consequence of a curse laid upon her 
by a pregnant woman, the Countess of Desmond had as many chil- 
dren as there are days in the year; I forget whether it was at one 
birth, or at several. The birth of five at a time has been publicly 
announced, with every circumstantial fact; taking this number as 
certain, will six be incredible ? Go on in this way, one by one, up 
to the fruitfulness of the Countess of Desmond. The greater the 
number, however, the less in size must the individuals be, like 
Milton’s devils in the great council of Pandemonium.” 


* Bacon considered a treatise on all the deviations from the usual course 
of nature, asa necessary part of his system of an Encyclopedia, D’Alembert 
adopted the idea inhis synoptical table of the French Encyclopedia. The state- 
ment of such facts would be the fundamental part of, a work of that kind. In 
regard to such facts as may come into question In courts of justice, and on which 
property and honour may depend, would it not be desirable thatthe government 
should take measures to ascertain their authenticity, and preserve them in re- 
gisters? At present, facts of this kind rest only on the authority of a paragraph 
in a newspaper. But may it not sometimes happen, that a false fact of this 
kind is thus stated to ihe public, with the hidden design of using it as evidence 
in some individual case? If this be the only proof of the fact in question, the 
judge may pay attention to the paragraph, or he may not. But, even though he 
should not admit it directly, it may still have a certain degree of influence on his 
mind. If doubtful, he may have recourse to the testimony of men of skill; but 
this testimony may be founded on the report of some case or another in perio- 
dical publications, the effect of which remains on the mind even when the 
source from which the fact was drawn has been forgotten. 
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CHAPTER VU. 


THE NATURE OF THE ARGUMENT DRAWN FROM THE IMPOSSIBLE 
AND IMPROBABLE. 


Tus argument drawn from the impossibility or improbability of 
an alleged fact, thus comes to be that of counter-testimony, and, at 
bottom, is nothing more than circumstantial evidence. 

The fact in question is opposed to the ordinary course of nature. 
This ordinary course of nature is known and established by universal 
experience, and may be directly established by the testimony of an 
indefinite number of individuals. 

This presumed mass of testimony may be termed general counter- 
testimony, which clearly distinguishes it from the special counter- ~ 
testimony treated of in the preceding books. 

But, it will be said, when a fact intrinsically impossible is in ques- 
tion, its impossibility is palpable ; it isdecided on, the very moment 
it is announced; there is no necessity for arranging other facts in 
opposition to it; we regret it without encumbering ourselves with 
evidence. 

I allow that this is the mode of thinking to which the usual 
modes of speech would lead us; but, when examined more closely, 
it will be found to be extremely inaccurate. The nature of the case 
requires that other facts be taken into consideration ; and, as these 
facts do not appear in the shape of direct evidence, they can only 
be ranked as circumstantial evidence. Now, it must never be for- 
gotten, that circumstantial evidence is always liable to be opposed, 
not only by special counter-testimony, but likewise by invalidating 
suppositions. 

Take a case of witchcraft. It must be recollected, that what, in 
our own days, is never spoken of seriously, was a source of terror to 
our forefathers. The alleged fact is, that an old woman travelled 
through the air ona broomstick. Do you believe it? No. Why? 
Because it is impossible. Impossible! how do you prove that? 
Where is the necessity for proof? To reason about such a thing is 
mere madness. 

This is, no doubt, a most legitimate prejudice, and one whicl 

’ ich 
does honour tu the knowledge of the age; but those whose opinions 
are founded only on this prejudice, would have condemned the very 
same witches, had they lived in the times when the prejudice was in 
favour of their existence, 
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Neither do I believe the fact in question; but why? Because, if 
it were true, it would be incompatible with the laws of nature. 
One of these laws is, that no body can be put into a state of motion, 
unless the moving power be sufficient to overcome the attraction of 
gravity, &c. 

But, when I refer to these laws of nature, and advance them as 
evidence, for the sake of shortening the discussion, have I done any 
thing else than refer to an immense assemblage of facts which seem 
to me to be incompatible with the fact in question? All the bodies 
with which I am acquainted tend towards the centre of the earth. 
But how am I led to so general a conclusion? By my own personal 
experience, by the testimony of my fellow men, by the testimony of 
learned persons who have made natural knowledge their particular 
study, and have written expressly on this subject. Were this regu- 
larly increasing mass of knowledge analysed, it would be resolved 
into so many distinct articles of evidence, perception, report, oral or 
written testimony, &c. 

But to what does all this amount? There is not here any direct 
evidence against the supposed magical journey, What is it then? 
It is circumstantial evidence, and nothing else. 

Thus the whole argument drawn from impossibility is merely a 
disposition of our mind to reject extraordinary facts—facts which 
are not conformable to ordinary facts. Now, as this disposition rests 
on the actual state of our knowledge, it is not a conclusive evidence 
against these facts ; if they have existed, our incredulity cannot anni- 
hilate them. We say that they are contrary to the laws of nature ; 
but he who affirms them answers, that we do not know all the laws 
of nature, or all the exceptions of which they are susceptible. 

A believer in magic, even though he were no very subtle reasoner, 
would have a good deal to say to weaken our confidence in the 
argument drawn from impossibility, that is, from the want of con- 
formity between facts of magic and those facts which constitute the 
ordinary course of nature. But there is one fatal shoal on which all 
his arguments would be wrecked, viz. the comparative weakness of 
the direct evidence, or special testimony, by which he means to 
prove their existence. He would be strong, when arguing on our 
ignorance of the means which nature employs; but he would be 
utterly weak, when, assuming some particular case, he tried to 
prove the existence of one of those facts which he himself regards 
as exceptions from the ordinary course of physical occurrences. It 
is here, in the accounts given of these pretended facts, that we findin 
the witnesses all the characters of error, extravagance, and falsehood. 
This requires some farther explanation, which will be given subse- 
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quently, when we are examining the causes of our disposition to 
believe the marvellous. It is sufficient, ‘at present, to have pointed 
out the true answer to the argument founded on our ignorance of 
the laws of nature, in favour of facts which are opposed to the ordi- 
nary course of nature. 


CHAPTER IX. 


EXAMINATION OF THE OPINION OF CERTAIN PHILOSOPHERS, THAT THB IMPRO- 
BABILITY OF A FACT ISNO SUFFICIENT REASON FOR REJECTING If IN OPBO- 
SITION TO AFFIRMATIVE TESTIMONY. 


We have just seen, that the improbability of afactisa kind of 
general counter-testimony, which inclines us to reject the fact, 
whatever be the number of witnesses in its favour. 

In regard to such a fact, whether is yes, or no, the more probable? 
Whether is it true, although it appears to be impossible? Or, on the 
contrary, have the witnesses who deposed to it either acted as de- 
ceivers or have they been deceived themselves? This is the question. 

Let us hear the arguments of certain philosophers who are subtle 
reasoners. There are cases, say they, where the improbability of 
the fact, even when at the highest degree, ought not to be consi- 
dered as destroying the proving power of the direct testimony which 
affirms its existence. Why? Because the supposed improbability 
has no other foundation than human experience; but the proving 
power of direct testimony rests on something anterior to, and more 
solid than, experience, viz.an innate sentiment, an innate disposition 
of the human heart to believe what is affirmed by direct testimony. 
This disposition to believe, say they, shows itself in the earliest in- 
fancy, at a period antecedent to all experience, and to any know- 
ledge of the conformity between facts related, and the testimony on 
which they are related. 

Before the time of Locke, innate ideas were used to prove what- 
ever was wished to be proved, and could not be proved otherwise. 
The doctrine in question substitutes for innate ideas, innate dispo- 
sitions ; 1 say substitutes, if, after all, they are not the same thing, 
But, admitting the disposition, what use is to be made of it? It 
is to prove, that facts, whose improbability is at the highest point, 
may be received as true, as soon as they are averred to be so by very 
respectable witnesses. 

According to this argument, the falsest conceptions and most ex- 
travagant ideas may be admitted as truths; for they are all the 
result of this disposition to believe, of this disposition which is sup- 
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posed to be anterior to experience ; as if any thing that follows 
the moment of our birth could be anterior to experience. 

The argument contains two different propositions; 1. That the 
disposition to believe is founded on something different from ex- 
perience; 2. That if there be such a cause of belief, it furnishes a 
sufficient reason for believing, even in opposition to experience. 

These two propositions are equally absurd. In regard to the 
first, I refer to what was said in the seventh chapter of Book I. As 
to the second, it is sufficient to observe, that, even if we should ad- 
mit the existence of an innate disposition to believe, nothing is more 
unreasonable than to conclude, that we have nothing to do but give 
ourselves up to it. This system would place all modes of faith in 
the world on a foundation equally natural and legitimate. 

But if the disposition to believe is a sufficient reason for believing, 
what argument does it furnish against the sceptic, in cases where 
it does not exist, or has ceased to exist? Can you justly require me 
to believe what I think improbable, merely because others believe 
it? Is the faith of men to be measured by the faith of a child? Must 
I believe at fifty what I believed at ten? 

If an innate disposition be good as a rule of belief, it will be still 
better as arule of action. To do extravagant things is the counter- 
part of believing improbable things; the one is in practice what 
the other is in theory. 

What does the principle of these metaphysicians come to at last ? 
“ The improbability of a fact is no sufficient reason for refusing to 
believe it, ifit is asserted by witnesses whose characters are not 

exposed to any special cause of suspicion.” 

This doctrine is, in fact, nothing more than an appeal to pre- 
judice against enquiry ; we are to reject the counsel of experience, 
and believe facts contradicted by experience, merely because they 
are averred on the faith of human testimony ; that is, we are to re- 
nounce the faculty which raises us above brutes, and gravely resolve 
to become simpletons and idiots. 

That human testimony is most generally true, is a principle which 
I admit, and which is founded on experience ; but experience like- 
wise informs me, that of the whole mass of allegations, there are 
many which are rashly made, and many that are false. 

When I examine all the motives which may have an influence on 
testimony, I do notfind onc of them, whether it belong to suchas are 
reckoned good, or to such as are reckoned bad, which may not lead 
witnesses into falsehood. Whenever, therefore, human testimony 
is in question, there never can exist a full and perfect assurance, 
that it may not be tainted with falsehood; and, if to this be added 
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those cases in which it is liable to be erroneous, though free from 
falsehood, the whole doctrine of these philosophers falls in pieces 5 
because it supposes in human testimony a degree of certainty, 
which never can belong to it. This certainty, which is not to be 
found in human testimony, belongs to physical facts; they inva- 
riably observe the same order; they never belie themselves ; natura 
semper sibi consona. Take one example of a thousand. Iron is 
heavier than water. The assertion of a thousand witnesses could 
never render it in the least degree probable to a man of sound 
mind, that a mass of iron has been found, in any circumstances 
whatever, to be lighter than an equal mass of water. 

Let us suppose that a fact of this sort is attested, and well attested, 
by respectable witnesses , Jet us suppose, ina word, that the asser- 
tion is beyond all suspicion of falsehood; what are we to believe? 
That the witnesses mistook for iron what was not iron, but some 
other substance of a ferruginous colour; or that they mistook for 
water what was not water, but some other liquid, quicksilver, for 
example, with a layer of water above it; or, lastly, that they mis- 
took for a solid mass of iron, what was in reality only a hollow mass, 
that is, an empty space enclosed in a metallic case. 

To adopt, therefore, the principle of these philosophers concern- 
ing human testimony, would be to disclaim experience as our guide, 
and sap the foundations of certainty in all its branches, Let us ex- 
amine for a moment, the examples by which they have tried to 
weaken the argument deduced from improbability. Let it not be 
forgotten, that their object is to shew, that, in virtue of an innate 
disposition, we are incessantly admitting the most improbable facts 
on testimony comparatively very feeble. 

A boat has crossed a river two thousand times without sinking. 
A stranger, giving himself out as an eye-witness of the fact, asserts, 
that it has sunk on its two thousandth and first passage. Here is 
an extremely improbable fact, improbable in the proportion of one 
to two thousand ; and yet it will be believed on the testimony of a 
single witness, for whom we have no guarantee. And who can 
say, that it would be unreasonable to believe it? 

: sep BAA you say, in the proportion of one to two thousand! 

ay, . proportion of one to one. Whoever has seen a boat 
loaded with a conside ‘able weight, floating on the water, will find 
no improbability in its having upset, though it should have made 
the same passage in safety, not two thousand, but ten thousand 
times. 

Were it an empty boat of cork, instead of a heavily laden boat, 
then the fact of its sinking would be improbable, and improbable 
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to such a degree, that we would not believe it on the testimony of 
a thousand witnesses, although they should even declare themselves 
to have been eye-witnesses, 

Dr. Price, in an essay on evidence, has tried to establish a propo- 
sition which would put an end to the argument founded on impos- 
sibility. ‘ Events,” says he, “ which are in the highest degree 
improbable, events which border on prodigies, are so common, 
that the natural improbability of a fact can furnish no natural ob- 
jection against testimony.” 

Let us examine what this argument is in itself, without any re- 
ference to the particular object of the author, which was to weaken 
or remove one of Hume’s objections against miracles. 

In lotteries, says he, it is in the highest degree improbable, that 
the great prize will fall to any particular ticket. Suppose that there 
are fifty thousand tickets, and only one great prize, there are fifty 
thousand chances against every ticket; and yet, when it is stated, 
that a particular number has gained the prize, nobody hesitates to 
believe the fact, improbable as it is, even on very slender testimony. 
But when the author alleges this as an example of an improbable 
fact, he omits an essential circumstance, which takes it entirely 
out of that class of facts, so thatno conclusion can be drawn from the 
one to the other. The circumstance forgotten is, that the event in 
question must necessarily happen; some ticket or another must 
gain, and the chances are equal for all. If you double or triple the 
number of tickets, you increase the chances against each of them ; 
but you do not produce the slightest doubt as to the existence of the 
fact, that the prize must be gained by some one of the given tickets. 

1 allow that the term improbability may be applied to this case ; 
but why? because the language of the doctrine of chances has 
always been used to express the degrees of improbability ; and, in 
this language, the degree of improbability is measured and ex- 
pressed by the number of objects considered as divided into two 
parcels. 

In order to get at clear ideas, substitute the simple and familiar 
term extraordinary, for the technical and mathematical term impro- 
bability. A given ticket in the wheel gains the grand prize; is 
there any thing extraordinary in this ? does it imply any deviation 
from the common course of nature? None whatever. It is an ex- 
pected and necessary event, and does not occasion the slightest 
surprise. 

If extraordinary events are confounded with events mathemati- 
cally improbable, every thing becomes extraordinary, and every 
physical event is a deviation from the established course of nature, 


282 A TREATISE ON 


A corn merchant goes into a granary, and takes up a handful of 
grain as a sample; there are millions of grains in the granary, which 
had an equal chance of being taken up. According to Dr. Price, 
events which happen daily, and in every corner, are extraordinary 
and highly improbable. ‘The chances were infinitely great against 
my placing my foot, when I rise from my chair, on the precise spot 
where I have placed it; going on, in this manner, from one exam- 
ple to another, nothing can happen that is not infinitely impro- 
bable. 

This circumstance, overlooked by Dr. Price, and so strongly felt 
by every body else, (viz. that some ticket necessarily must gain the 
great prize), being admitted, who will not believe, even on very 
slight testimony, that such a particular ticket has been the fortunate 
one? Suppose that, instead of fifty thousand tickets, there are a 
million ; the mathematical improbability is a million times greater’; 
but would it be more difficult to believe in this case, than in the 
other, that a particular ticket has gained the prize? Is stronger tes- 
timony required to render the fact credible? No; and there is no 
reason why it should, Instead of a fact mathematically improbable, 
take a fact physically extraordinary. You easily believe the testi- 
mony which avers the existence of a man seven fect high; but 
would the same testimony have an equal influence upon you, if it were 
used to prove the existence of a man ten, twenty, or fifty feet high ? 
Assuredly not. Why not? The reason is evident. In the lottery, 
things are so arranged, that, out of a million of tickets, one must be 
successful ; but in the natural order of things, so far as you know 
it, there is not a shadow of probability for believing that things 
have been so arranged, as to produce a man of such gigantic 
stature. 

This is not a mere metaphysical speculation; itis of great impor- 
tance in judicial practice. If the mathematically improbable facts 
of Dr. Price are confounded with facts physically impossible in the 
eyes of those who have some acquaintance with the ordinary course 
of nature ; if facts of the former, and facts of the latter kind, are ad- 
mitted on the same evidence, the reign of magic and witchcraft is 
restored. Stakes may be raised, and piles kindled, for those into whom 
devils and demons have entered; the greater the number of 
wizards that are burned, the more numerous will be the reasons 
for continuing to burn them. It is in vain to say, that facts of 
this nature are too improbable to be believed, and that the wit- 
nesses who should pretend to prove them, would not even be 
listened to. According to the system which we have been hand- 
ling, what is there in the world that is not improbable? and what 
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is there so improbable as not to be admissible even on very slight 
testimony ? 

Our acquaintance with the course of nature is extremely Jimited, 
and the judgment which we form regarding its laws are extremely 
liable to be erroneous; but how much more confidence do they de- 
serve than human testimony, in regard to facts which contradict 
universal experience.* 


CHAPTER X. 


JUDICIAL CONSIDERATIONS REGARDING FACTS CONTRARY TO THE USUAL 
COURSE OF NATURE, 


I saat begin with an article which appeared in a Frankfort 
journal of the 2d September, 1821.—The municipal authorities of 
Bamberg have just issued the following proclamation: “ In regard 
to the cures which Prince Hohenloe, for some time, has thought 
proper to undertake, the undersigned authorities, entrusted with 
the police of the city, has taken measures to prevent, as far as pos- 
sible, illusions of this kind, and to put an end to the afflux of real 
or pretended cripples, beggars, and vagrants. 

“The measures we have adopted have been approved by the su- 
preme authority, and communicated to Prince Hohenloe. ae 
has been requested to observe them, and, particularly, to under- 
take no cure, until he bas previously informed the police, and only 
in the presence of a commission of the public authorities, and 
with the assistance of some physicians, so that his cures shall not 
be clandestinely performed. 

“ As the Prince has refused to subject his proceedings to this 
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* The philosophical questions regarding evidence, and the validity of human 
testimony, as proving tacts which are in the highest degree improbable, were 
agitated in England and Scotland on the occasion of Hume’s Essay on Mira- 
cles. As the resolution to believe was already fixed, nothing more was re- 
quired to justify it, than to invent arguments to invalidate that which results 
from experience, Did the cause in whose service these sophisms were used 
require them? Could it not have maintained itself without them? This is a 
question which does not belong to my subject. I shall say, however, that an 
English clergyman (Middleton, in his admirable essay on the miraculous 
powers), traced accurately the line of separation between reason and faith. 
Struck with the force of the objections against human testimony as proving 
miracles, he pointed out distinctly all the characters of imposture, ignorance, 
and imbecility which disgrace legends; but in regard to the facts which form 
the foundation of Christianity, he admitted them on the faith of an authority 
superior to human testimony,—on the faith of the inspiration of the apostolical 
writings, proved by internal evidence. Voltaire has ranked this author among 
those who have done most honour to the cause of scepticism ; but persons 
who knew him have assured me, that the imputation was undescryed. 
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superintendence and control, these proceedings must cease alto- 
gether. 

“ To prevent strangers from undertaking unavailing journeys, 
and exposing themselves to other dangers, notice is hereby given, 
that no attempt to perform a cure will be permitted, and that he 
has been prohibited to make them, under the penalty of a con- 
siderable fine. 

“ We add, that all the cures attempted by the Prince, in pre- 
sence of the commission, and one or more physicians, have been 
unsuccessful, and that the pretended cures which have been 
cried up as miracles, are only such as took place without con- 
trol or examination, without either the sick or their diseases be- 
ing known, either in secrecy, or, at the most, in a numerous 
crowd during the first days of the devices, of which this city has 
been the theatre. 

« By the Magistrates of the City. 
(Signed) “Von Hoonruart Bascn.” 

“ Bamberg, 30th August, 1821.” 


- Prince Hohenloe having applied to the Pope for permission to 
perform miraculous cures, his Holiness enjoined him to observe the 
same precautions, and since that time his miracles have no more 
been heard of. 

This is the proper course to be taken with all facts belonging to 
the class in question; they must be subjected to every thing that 
can guarantee their authenticity. England set the example of it in 
the beginning of the last century. A man, whose personal cha- 
racter and profound mathematical knowledge set him above all 
suspicion of imposture, announced himself as having received a 
divine vocation to raise the dead. The experiment was made be- 
fore a great number of witnesses, and with all desirable solemnity ; 
the dead body refused to breathe, and the fanatic and his associates 
were confined by the police. If you have apparitions, enchant- 
ments, and exorcisms, strhject them to a regular procedure; apply 
to them, for example, all the tests required in an English tribunal 
for the most ordinary fact, publicity, examination, and the legal 
punishment of falsehood ;—unless you prefer admitting as a prin- 
ciple, that laxity in regard to evidence should increase with the 
improbability of the fact to be proved. 

It is impossible to observe without astonishment, that, in a 
great number of cases, where it was the interest, and even the duty 
of the parties, to challenge an enquiry conducted with all the 
precautions which can render testimony trust-worthy, such an en- 
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quiry has never been demanded; no means have been used to ar- 
rive at conviction, where conviction was not only easy, but, if the 
fact in question was true, extremely desirable. 

Were we satisfied with collecting the evidence in favour of past 
facts, on which the world has already formed its opinion, every piece 
of imposture would be certain of complete success. The miracles 
performed at the tomb of the Abbé Paris were attested by numbers 
of persons morally respectable. It is not a prodig already per- 
formed, but one about to be performed, that ought to be exposed 
to the scrutiny of a court of justice; it is only in this case that 
all the circumstances can be ascertained, and the truth clearly 
brought out. 

Another very important consideration affecting many of the facts 
of this class, and particularly apparitions, is, that they are never re- 
presented in a court of justice, as having been seen by several eye- 
witnesses at the same time. The whole rests on the faith of a single 
and interested witness. 

Many men have honestly believed in apparitions, ghosts, and 
communications with incorporeal beings: they have repeatedly seen 
and heard, in circumstances which do not leave them the slightest 
doubt: but the prodigy has existed only for them ; their deposition 
is not supported by any other: why is this? 

An account of this sort is the result cither of illusion or falsehood. 
If it be the effect of illusion, it acts only on the distempered in- 
dividual. In the case of a celebrated author at Berlin, who has 
given a curious and instructive account of this phenomenon, the 
phantom was the result of bodily indisposition, and was in the like- 
ness of an acquaintance of the patient. A phantom does not appear 
to two persons at the same time, because two persons are not 
subject, at the same time, to such a physical or mental indisposition 
as would produce an apparition of the same kind. 

If it be the result of falsehood, no two persons will concur in 
solemnly deposing to it in a court of justice. Impostures so difficult 
to be carried through are not attempted. The authors of such a 
tale could not hope to avoid mutual contradictions, in the course of 
a rigorous examination by men of experience. The knave, who 
boasts of having seen apparitions, attributes them only to himself, 
and entrusts the tale only to select hearers. Accomplices would be 
dangerous in this department of imposture. 

With the exception of certain cures, of which we shall speak im- 
mediately, supernatural facts are never permanent in their nature. 
A wizard has travelled through the air; a witch has called up 
a spirit; a ghost, wrapped in a shroud, has appeared at a sick 
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person’s pillow ; images of saints have made signs; and a corpse, 
on being touched by a relic, has shewn symptoms of life. The 
prodigy is attested, but it has vanished. Were it otherwise, we 
might call for the evidence, and the production of the thing itself; 
we might subject the fact toa regular procedure, and verify the 
testimony. But how shall we prove that which cannot be shewn, 
and leaves no trace of its existence? How shall we lay hold of 
evanescent facts? And what credit is due to a fact which can never 
be proved? In the case of apparitions, for example, the being, which 
is said to have appeared, does not belong to that class which may 
be produced before a tribunal; itis an angel, a devil, a ghost, or a 
spectre. Thus, the first requisite to the validity of testimony is ab- 
solutely awanting. 

In every case where a pretended supernatural occurrence has 
been presented to several persons assembled for the purpose of 
seeing it, the whole has turned out to be mere jugglery. But 
what is jugglery ? It is an apparent violation of some law of nature, 
produced by concealing some circumstance or another; and, when 
this omitted circumstance is once known, the phenomenon is found 
to be agreeable to the course of nature. Phantasmagoria, now 
become a theatrical amusement, shews how natural imeans, un- 
known to the vulgar, may be used to call up, amid darkness, the 
most imposing apparitions. 

Cures, it will be said, are of a permanent nature; and, therefore, 
all the rigour of judicial evidence may be applied to them, Let 
this be granted; yet, to establish the supernatural nature of a cure, 
the court must have some means of distinguishing it from all 
natural cures. Do such means exist? I do not decide the 
question; I only say, that with the miraculous cure are combined 
six other facts; the comparative probability of which must be 
separately weighed. 

1. There is no real malady; or, at least, not such a one as is 
pretended; the existing symptoms are only in the imagination, 

2. There is no malady; the pretended symptoms are mere 
falsehoods. 

3. The malady has been cured, but by some other remedy, or by 
the mere effect of imagination. 

4, The malady has been cured, but by natural means. 

5. The malady has not been radically cured, but only suspended 
or mitigated. 

6. The malady remains the same; its cessation being declared 
through mistake or fraud on the part of the patient, the public, or 
the operator, 
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I ask, do the annals of jurisprudence contain a single case, in 
which a pretended supernatural cure has been subjected to such 
judicial procedure as verified all these points, and removed thie 
causes of suspicion so naturally belonging to facts of this nature ? 

According to this view of the subject, it appears to me, that the 
men the most incredulous, regarding facts at variance with the 
course of nature, may safely admit their existence conditionally. 
I will believe them, such a person may say, provided they are 
proved by a number of witnesses, irreproachable on the score of 
morals and understanding ; whose depositions have been taken 
under a judicial examination conducted with competent ability, 
and with all the forms necessary to guarantee their truth. 

This last condition is essential; for, if you rest satisfied with 
a defective mode of procedure, you will prove acts of witchcraft 
just as they were proved in former times, and you will prove them 
conclusively for the destruction of the accused. ‘Trust, for example, 
to extrajudicial acknowledgments, and you may burn an infinite 
number of imbecile old women as witches, on their own confession. 
Take down their deposition in writing, couched in general terms, 
and authenticated by their mark as asignature, and they will be easily 
and duly convicted. Such was the practice of the able lawyers and 
enlightened judges of the 15th and 16th centuries. Above all, 
beware of scrutinizing the value of the testimony; or requiring, as 
in ordinary cases, that the depositions shall be founded on the real 
evidence, on the production of the real and permanent object. If 
the question, for example, be, whether the touch of a holy relic 
restored life to a dead man, do not ask to have the revived dead 
brought before you. To use these safeguards of the truth, and the 
others which we have enumerated, is a mistake, when you wish to 
prove facts of this nature. * 


a SECS CCT AT OO eee 


* The following anecdote displays the wish to believe in the marvellous, 
combined with good faith, and a desire to get at the truth. My authority is 
M. Bonnet, of Geneva, whom I had the happiness of seeing in my youth. Itis 
known, that this learned metaphysician admitted miracles as one of the foun- 
dations of Christianity ; a circumstance not altogether indifferent, in regard tu 
the fact I am about to quote from him. 

Lavater had left Zarich to visit his friend, the philosopher of Genthod, after 
writing to him that the object of his journey was one of great importance. He 
wrote, ‘‘ I know, at Morat, a woman, who possesses the miraculous power of 
seeing the whole universe in a basin of water, inwhich any part of the globe 
to which she directs her attention is reflected as in a mirror.” M. Bonnet 
advised his respectable friend not to allow his imagination to be caught by 
visionary tales, which only tend to discredit the most important truths, and 
secure a triumph to infidelity. Lavater alleged a number of facts on the most 
credible authority. “ Why should there be no more miracles? Did the Christian 
church ever stand in greater need of them? If God permitted them for the 
purpose of establishing it, why should he not do so for the purpose of pre- 
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Last consideration—In regard to all facts of this class, it is 
essential to observe, that the omission, or the alteration of a single 
circumstance, which an ordinary witness does not know, or thinks 
of no importance, may give to a fact that is perfectly reconcileable 
with the laws of nature, the appearance of being a violation of these 
laws. Those who have deposed, in trials for witchcraft, that the 
accused employed enchantments, pronounced cabalistical words, 
used invocations, and performed other out-of-the-way ceremonies, 
might easily believe that these mummeries had occasioned the 
destruction of a flock ; but they did not know that these pretended 
magicians were poisoners. ‘They were right as to the fact, but 
wrong as to its cause. 

A man has been seen rising through the air in a car, and continu- 
ing to ascend till he became invisible. A witness relating the fact, 
forgets to mention the balloon, which may have escaped his 
attention. Another narrator, who has heard the circumstance of 
the globe mentioned, suppresses it as being too extraordinary to be 
believed ; he supposes it to have been added by exaggeration or 
mistake. He conceals this circumstance, because he is afraid to 
exceed the limits of the truth; and yet, in the eyes of the philoso- 
pher, it is the globe alone that makes the fact credible, and recon- 
ciles it with the laws of nature. 

When the natives of Japan, who witnessed the aeronautic ascent 
at St. Petersburgh shall have related it on their return home, 


serving it? Let us reject nothing without examination. Accede to my re- 
quest; Iam going to Morat four times a day ; at a particular moment, I shall 
ask this woman to look at your abode; I shall write down ber answers; and I 
heg of you, to keep an accurate journal of what is going on in your chamber at 
these very moments.” 

M. Lonnet, though almost ashamed of his complaisance, yielded to the 
request of his friend, for the purpose of undeceiving him. Lavater repaired 
to the wise woman of Morat; he was struck with her simplicity, poverty, and 
innocence, with every thing that seemed to manifest the hand of God, who 
makes use of the weak things of the world to confound the strong and the 
powerful. He did not fail, at the appointed hours, to consult the woman who 
with her eyes fixed on her glass of water, sought and found in it the very 
chamber that was to be the scene of her observations. The first day, she ex- 
claimed, that she saw M. Bonnet sitting on a chair near a table, and a lad 
reclining on a sopha, Next day, she saw him making up a packet of books 
and delivering it to somebody. By chance, she was nearly right in these two 
circumstances ; but all the rest of her visions were just what might have been 
expected, On the two journals being compared, Lavater was humbled, gave 
up his oracle, and spoke of it no more; but he had not the courage to make 
public the detection of this imposture. 

Had there been here no accurate means of comparison, nor any permanent 
record,—had this story been vaguely sent abroad, under the sanction of two 
celebrated names, the coincidences would have been exaggerated multiplied 
and embellished in every possible way; the contrarieties would have been 
completely kept out of view by the common consent of the narrators, well pleased 
to impose upon theniselyes and to astonish their hearers. ; 
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how many speculations will it produce among the priests of Japan ! 
If the balloon is omitted, the fact will be to them merely a confir- 
mation of a power already acknowledged aud admitted by them ; 
but if the balloon is mentioned, they will conclude that the Russian 
sorcerers are cleverer than those of Japan. 

Several romance writers of our own day bave amused themselves 
with framing combinations of events that seem to proceed from su- 
pernatural power, till some circumstance, which has been carefully 
concealed, explains the mystery, and brings down the marvellous to 
the probability of history. 

Testimony, then, may be strong enough to prove the truth of facts 
which appear to. be extraordinary, and even marvellous, but which, 
in reality, are only natural facts, defaced and mutilated by an inac- 
curate and incomplete narration. 


CHAPTER XI. 


OF THE MOTIVES WHICH INFLUENCE THE BELIEF IN FACTS CONTRARY TG 
THE LAWS OF NATURE. 


We have seen how much the credibility of witnesses depends on 
their intellectual condition and moral dispositions, In every case, 
even in questions regarding things altogether usual in the ordinary 
course of nature, judges ought to assume the attitude of doubt, and 
to enquire, whether the witness had all the means of information 
necessary to render his deposition accurate and complete; and 
farther, whether he has not been under the influence of some 
seductive motive, which might affect his veracity or his judgment. 

In facts, again, which appear to be incompatible with the laws of 
nature, there is always one circumstance tending to render the 
testimony suspicious. The very occasion, comprehends some cause 
of deception acting on the will and understanding of the witnesses ; 
a disposition to deceive may be presumed on the part of some, and 
on the part of others, an equal disposition to mistake. Cases of 
this sort always present great temptations to imposture, and have 
strong attractions for credulity. How great ought to be the dis- 
trust of the judge, with witnesses who do not furnish him the 
resource of reciprocal contradiction; but who, being deccivers or 
deceived, combine to bewilder him ! 

Let us consider some of the facts which most frequently have led 
to this double deceit. I take my examples from past errors, which, 
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among’ civilized nations, can no more furnish matter for judicial 
accusations ; but this advancement of reason is still so recent, that 
it ought not to inspire us with any overweaning security. More- 
over, what we are here discussing, is a diseasé of mankind, which 
always re-appears under various modifications. The examination of 
an error already exterminated may prevent similar ones, as the 
dissection of a dead body may throw light on the nature of physical 
maladies, and the means of curing them. 


Motives of Belief in the Marvellous. 


First Example. The transmutation of inferior metals into gold.— 
The seductive motive, which acts on the understanding of him to 
whom the secret is promised, is discovered at once; it is the hope 
of commanding the means of an unlimited fortune. On the part of 
the operator, if he is supposed to be acting with good faith, there 
must be added to this motive the attractions of a splendid re- 
putation, the power which follows it, and the pleasure of curiosity 
always nourished by discoveries in an experimental science rich in 
unexpected phenomena. If he acts with bad faith, the seductive 
motive reaches only to the will, and is nothing but love of the gain 
to be made by selling a false secret. 

Though the belief in the philosopher’s stone no longer exists, it 
is impossible to read the accounts of these mysterious adepts with- 
out feeling a lively and romantic interest; and does not this in- 
terest spring from the same disposition, of which the ignorance of 
our ancestors was so long the dupe ? 

The fact in question is not more incredible than that gold should 
be changed into an inferior metal—lead, for example. Yet any 
testimony brought to prove the latter would not have been received 
with the same favour. Why? Because the strength of the seductive 
motives would have been far from being so great as in the former 
case, and the will not being seduced, the understanding would have 
remained unbiassed to judge of the improbability of the fact. 

Transmutation, in its literal meaning, implies two anti-physical 
facts : the annihilation of the original metal, and the creation of the 
gold; but there may be an apparent transmutation. If gold be one 
of the ingredients in the composition of some other known body, 
the other ingredients may be separated from it, and what remains 
will appear to have been transmuted into gold. If gold were a 
compound made up of two different bodies, and these bodies could 


be found separately, and united, there would be a formation of gold, 
but no transmutation. ; 
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Second example. The cure of diseases by extra-natural means.— 
In this case, the seductive motives act with incomparably greater 
force than in the former; the two strongest passions of the human 
heart—aversion to pain, and love of life—unite to mislead the will 
and the judgment into the blindest credulity. 

It is possible that those who pretend to be the operators in these 
cures may be sincere; but bad faith on their part is the more 
probable alternative ; and the most usual case is, that a person 
begins with being a dupe, and ends in becoming a rogue. 

This species of imposture is. regarded with less severity, and 
reckcned less blameable, because the illusions produced by it are of 
an agreeable kind; we are deccived while we are amused. But 
every imposture of this kind produces a general evil, by degrading 
reason; and a particular evil, by presenting an obstacle to the 
progress of science. The professor of a false specific is the natural 
cnemy of the true remedy. But this is not all; these impostors, 
these thaumaturgists, are almost always the instruments of some 
ambitious sect; they have some indirect purpose, and they deceive 
only to forward it. 

The credulity of the vulgar on this point is easily explained. We 
have just seen, that if a case of this nature were brought before 
a judge, before he could declare the cure to have been miraculous, 
le would have to exclude six other facts which present themselves 
along with it and are entirely natural. But can so much discern- 
ment be expected from the generality of men? Have they the 
means of judging, whether, in the case of a pretended cure, there 
was any real malady; whether it did not terminate naturally; whether 
no other remedy was applied; whether the excited imagination of 
the patient did not produce a temporary suspension of the morbid 
symptoms 5 whether the whole story is not a fable; or, at least, 
vitiated in a great number of circumstances ? 

The history of medicine furnishes the most curious examples of 
the influence of imagination; I shail quote only one. Gold was 
long reckoned a sovereign remedy ; and to render gold drinkable 
was the great object of chemistry. Why was gold a remedy for 
discases? Because it was precious, because it was rare; because it 
was called the perfect metal, and had the sun for its symbol. It 
was this that dazzled the imagination. Diamonds were still more 
precious ; happily for the fortunes of the sick, nobody thought of 
using them as medicines. 

Third example. The means of predicting the future :—auguries, 
oracles, lots, astrology. 

The motive which acts on the understanding, producing a dispo- 
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sition to believe, must, at bottom, be the desire of anticipating 2 
future good; but it is still more frequently the hope of avoiding the 
evil that would follow a certain action, by adopting an opposite line 
of conduct. ; 

If the professors of the art act with good faith, the motive that 
misleads their understanding is the pleasure of curiosity, the love of 
power and reputation. But, in this department, there is nothing so 


rare as good faith. Cicero alleges, that two soothsayers could not 


look at each other without laughing. 

Many causes have concurred to cherish the belief in oracles. The 
believers could cite a great number of instances, in which the 
event had been conformable to the prediction. There was nothing 
extraordinary in this conformity ; for frequently only two events 
are possible ; in sickness, for example, death or recovery; ina battle, 
victory or defeat. ‘Then, how many means did the priests possess 
to inform themselves of circumstances, to judge of probabilities, 
to learn secrets from the mouths even of those who consulted 
them, to predispose and subjugate the imagination, to insure their 
being right in every case by giving ambiguous answers, and to 
bring about the event predicted by the very influence of the 
prophecy itself. When to all this, we add the disposition to blazon 
every prediction that was accomplished, and to conceal every 
one that failed, the success of oracles ceases to be a matter of 
astonishment. All these causes of error, and particularly the tricks of 
the priests, have been completely exposed in the celebrated work of 
Van-Dale. His book required only an interpreter who might make 
it readable ; and Fontenelle has converted into diamonds the pebbles 
of this learned Dutchman. 

Cicero’s treatise De Divinatione, is one of the most curious 
remains of antiquity. If the overthrow of paganism had depended 
on reason alone, this book would have eifected it. There is no 
connection between the event used as a means of predicting, and 
the event predicted. With this argument, he batters to pieces the 
whole system of augury. 

Perhaps, there has been more good faith in the belief in astro- 
logy than in any other mode of predicting the future ; the immensity 
of the field of observation in this case, was overpowering to human 
weakness. The influence of the sun on the physical world, and 
the fruits of the earth, was, probably, the first link in this chain 
of errors. 

But what was the motive of such eager anxiety to penetrate into 
the future, since it was impossible to prevent what heaven had de- 
creed? The aseendency of astvology is explained, by its connection 
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with the doctrine of lucky and unlucky days. An enterprize will 
succeed, if commenced undera certain conjunction of the planets ; 
but it will fail, if entered upon under a certain other. 

There is no connection between the conjunctions of the planets 
and the events of human life; consequently, there is nothing real in 
the art of astrology. 

Fourthexample. Preservatives :—talismans, relics, amulets, images. 

Always the same motives on the side of credulity; fear is the 
agent that works most powerfully on the imagination. The more 
destitute the means employed seem to be of all natural influence, 
the greater is the confidence which they inspire. 

But it requires to be explained, how this irrational credulity is 
preserved. Unfortunate accidents are extraordinary events com- 
pared with the usual course of things; when a person, therefore, 
has placed his confidence in one of these preservatives, he finds 
many more occasions of confirming than of destroying his super- 
stitious belief; and, in regard to mishaps, the credulous always 
finds means to justify, at his own expense, the play thing to which 
he has committed his safety. A superstitious man would rather 
accuse himself of a thousand faults than doubt the efficacy of his 
talisman. It is on purpose to keep open for themselves this means 
of escape, that impostors take care to superadd ceremonies, verbal 
formulas, and a great number of accessaries, all equally necessary 
to success. Besides the effect which all this has upon the imagi- 
nation, if a little of it be omitted, it is the man who is wrong, and 
the credit of the talisman remains untouched. 

I shall go no farther into this examination. It is sufficient to 
have shewn by these examples, that whenever facts out of the 
course of nature are in question, there are particular causes oO. 
delusion, and special motives of imposture. The decisiveness with 
which the witnesses assert them, is only an additional reason for 
distrusting the condition of their judgment; a fool or a fanatic 
never doubts. If in any particular case a judge cannot detect the 
cause of error, or discover any interest which might induce the 
witness to speak falsehood, let him never forget, that delusion and 
falsehood are much more probable, than the existence of a fact at 
variance with the laws of nature. 

When we consult ancient annals, we find that the most celebrated 
authors, even those who are held to have studied the human heart 
most accurately, bad reflected but little on the causes which 
invalidate testimony; and, particularly, extra-judicial testimony, 
I shall quote Tacitus—the grave Tacitus, when speaking of two 
miracles ascribed to the Emperor Vespasian, “ These two miracles,” 
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he says, “ are still attested by persons who witnessed them, 
though falsehood can now have no recompense to expect.”* As if 
punishment were not a more powerful principle of seduction than 
reward, and the infamy and loss of reputation annexed to falsehood 
were nota punishment ! Tacitus, then, believed these two miracles ; 
his remark can have no other object than to insinuate his own con- 
viection into his readers. Unless his intention was to deceive, he 
must have been deceived himself, and deceived, in consequence of 
not having suspected the existence of so natural a motive as the 
shame of contradicting ones-self 

In England, miracles of the same kind, but infinitely more nu- 
mereus, and incomparably better attested, were generally believed 
in the beginning of the last century, and are no longer received 
even by those who have some lingering faith in apparitions. It was 
an attribute of the family of Stuart, to cure their subjects of that 
scrofulous affection called the king’s evil. A piece of gold, touched 
by the king, was worn round the neck of the patient. I know not 
how long this salutary power had been exercised in Scotland, but 
it was transplanted to England by James 1., and ceased only with 
the accession of the House of Hanover. 

False opinions, originating at very remote periods, have pro- 
duced, almost in our own day, judicial decisions more alarming 
than the most atrocious crimes. ‘Chese false opinions have had two 
remarkable effects; they have created a disposition to believe false 
witnesses, aud they have produced the false testimony itself. In 1634 
Urbain Grandier, accused of having given up the nuns of a con- 
vent at Loudon, to the possession of the devil, after he had been 
subjected to frightful tortures, was burned at a slow fire, under the 
eyes of a crowd of spectators, animated into barbarous exultation by 
the force of superstition. The immediate authors of this catastrophe 
were corrupt judges, and intimidated or suborned witnesses 5 but 
the original authors were the devils who took possession of human 
hodies in Palestine. 

Not long aiter this horrible tragedy, an English judge of prover- 
bial integrity, and, in many respects, an enlightened man, but im- 
bued with the errors of his time, by the assistance of a jury equally 
blind with himself, delivered up to punishment a pretended sor- 
ceress. ‘The immediate authors of this conviction were an ig- 
norant judge, and detuded witnesses ; but the original author a 
the Witch of Endor, or the mosaical laws, which punished with 
death the imaginary crimes of sorcery and witeheraft, 
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The last scene of this nature was exhibited, I believe, at Wurz- 
burgh, in 1750. But these false opinions, unbappily so prolific, 
still exist among a numerous class, and re-appear under forms that 
are always varying. 

Of all false opinions, the most dangerous, without comparison, 
are those which are supported by the religious sanction. ‘The per- 
suasion that accompanies them has been produced, not by the 
strength of evidence, but by a force altogether different—that of 
fear. Now, what resource can be found in argument with men who 
regard doubt, mere doubt, as a crime, and unbelief as an offence 
against God, which will be punished with infinite and inconceivable 
torments ? 

But how does the desire to believe produce persuasion? I see 
clearly, in promises and threats, the powers which subjugate the 
will; but by what means is the understanding placed under the 
yoke of the will ? 

This submission of the understanding to the will is produced in 
two ways: 1. It depends on my will to give all due attention to one 
consideration, and refuse it to another ; itis in the power of a judge 
to hear a witness whose deposition goes along with his own wishes, 
and to refuse to hear one of an opposite description; it is in his 
power to admit one document as evidence, and to reject another. 
Every individual can exercise fully over arguments and ideas, in his 
own internal tribunal, this power which a judge exercises over wit- 
nesses and documents. An argument to which he refuses his atten- 
tion, is as completely inefficacious, during its exclusion, as the evi- 
dence of a witness is, who is sent out of court without having been 
allowed to speak, or of a written document which is removed with- 
out having been read. 

2. Even if the internal opinion be not absolutely subjected to the 
will, the external opinion, if f may so speak, the opinion emitted in 
discourse, depends upon it entirely ; but whoever is master of the 
language of men soon becomes master of their opinions; such is 
the reciprocal influence which exists among men, that they are more 
frequently led by imitation than by reflection. An opinion declared 
by one individual forms the opinion of another. The facts whichwe 
can draw from our own experience are but small in pumber, com- 
pared with the quantity which we require to know, and for which 
wwe must have recourse to others. Being thus dependent on their 
testimony, We become accustomed to depend on their opinions, 
and to presume that these opinions were originally founded on evi- 
dence derived from experience. Spin is, SO to sp “ak, the cyi- 
dence of evidence, the presumptive evidence of direct evidence, 
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It is but too true, therefore, that whoever can control tle ex- 
pression of opinion subjugates, by this means, the understanding of 
that numerous class of persons, the greatest portion of whose ideas 
is only borrowed. ‘“ No,” some zealot for the liberty and inde- 
pendence of the human mind will exclaim ; “ force opinion! make 
war upon opinion! What perverseness, and, at the same time, what 
madness! ° Constraint produces revolt, and persuasion is never 
created by authority.” This is a text which has often been ampli- 
fied and commented on with the most upright intentions. Alas! 
why is not such an enterprise equally desperate as it is pernicious. 
Opinion cannot be forced directly and immediately ; to crush an 
idea, or expel it from the mind by mechanical pressure, is impos- 
sible; torture and the sword are equally inefficient; open persecu- 
tion misses its aim, unless it go all the length of destruction. But 
by indirect means, by the influence of promises and threats, by edu- 
cation, and timely taken precautions, the feeble are subjugated, and 
the servile herd of imitators led along. Authority distributes 
honours; the tribunals inflict punishments; and the ministers of 
the dominant opinions, more terrible than either, excommunicate, 
calumniate, cover with disgrace and fill with bitterness the life of 
the refractory, and consign them at last to everlasting fire. 

It is not necessary to say here, that every expedient employed to 
subjugate the understanding is more than suspicious. Facts which 
have truth, and doctrines which have public utility, on their side, 
do not require such support. This principle once admitted, the 
consequence is inevitable. To employ forcible means for the main- 
tenance of facts and doctrines, is to acknowledge that they are 
false and absurd. 

It ought to be observed, that, in so far as interest is concerned, 
the incredibility ofa fact, instead of being a reason for rejecting, is 
often a reason for admitting it. Ifa high reward is to be gained by 
speaking of ineredible facts, as if they were certain, and this reward 
is not attended by any loss of reputation, why should it not have its 
effect ? Credo quia impossibile est; this expression, so often cited, is 
the result of enthusiasm, kindled by high hopes. At what easier 
price is it possible to gain a recompense supposed to be infinite? 
and, if to this be added, the power of the most dreadful threats 
their united operation is irresistible. 

In this chapter it has been my object to establish, that, in rela- 
tion to facts at variance with the laws of nature, there are causes 
of deception which tend to invalidate human testimony, by raising 
the probability of error or imposture to its highest point, 7 
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BOOK IX. 


OF THE DISCOVERY, PRODUCTION, AND PRESERVATION OF 
EVIDENCE, 


CHAPTER I. 


GENERAL VIEW. 


For this Book, has been reserved every thing that relates to the 
means of discovering evidence, preventing it from perishing, and 
producing witnesses for the service of justice. 

Had a certain witness been brought forward, and found worthy 
of credit, an opposite decision would have been given; but he has 
not appeared. Here is a subject of much regret for him who loses a 
good cause. Therefore, in a treatise on evidence, the mode of ob- 
taining evidence is too important a matter to be neglected, how- 
ever little attention may hitherto have been paid to this branch of 
jurisprudence. 

To enable alitigant to produce in court, in the hour of need, any 
one article of evidence, two conditions are requisite, viz. that it has 
begun to exist, and that its existence has not terminated ; that it has 
been in his power, and that he has not lost it. Hence arise two 
different practical objects requiring different precautions ; the one 
consists in finding evidence, the other in preserving it. The first is 
to be gained by enquiry or investigation ; the second by expedients 
which vary with the nature of the evidence. In every case the pro- 
e the judge such evidence, whatever be its 


blem is this—tolay befor 
stablish the claim of the party, justify his 


nature, as is necessary to e 
title, and lead to a decision agreeable to right. 

If we analyze this principal problem, we shall find that it is re- 
solvable into three perfectly distinct problems. 

1. To discover the source of evidence, whether it be a thing or 


person. 
2. To bring it before the judge. 


3, When it is a person, to obtain his testimony; in regard to 
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things, there is no difficulty. To obtain testimony from a person, 
he must write or speak, or declare himself in some manner or ano- 
ther; but to make a thing give all the evidence it can give, it is only 
necessary to render it palpable to the senses. This distinction, 
simple as it is, is absolutely necessary, because the two problems 
must be resolved in different ways. What is true in regard to the 
one may not be true of the other. Frequently the one solves it- 
self, while the solution of the other is attended with much diffi- 
culty. 

Therefore, we shall treat of the discovery of evidence, the produc- 
tion of evidence, and the obtaining of testimony. These heads cor- 
respond with the objects which we have pointed out: discovery, 
appearance, actual delivery. 

That a witness appears, and that he gives his testimony, are two 
very different things. A witness may come forward of his own ac- 
cord; and a witness, when called upon, may refuse to say a word, 
The person of a witness may be secured, in spite of himself; but 
his wi/l is necessary to obtain his testimony. If you even have re- 
course to constraint, it is effectual only in so far as it acts upon his 
will. 

In the ordinary course of things, if a man voluntarily presents 
himself as a witness, it is with the intention of deposing. But were 
he induced, even against his inclination, to appear in this character 
in a court of justice, the same motives which lead him to appear, 
would likewise be sufficient to make him speak. {ven when force 
has been used to bring him forward, the proof thus given of his 
weakness, takes from him any inclination to maintain so unequal 
a struggle as that of a captive individual against the public power. 

Such is the usual course in the matter of testimony; buta systein 
of procedure which made no provision for extraordinary cases, even 
for such as are most so, would soon find itself stopped and shackled 
in the most ordinary cases. Cases which are unusual, because they 
have been foreseen and guarded against, would be of daily oceur- 
rence, had not these precautions been taken. 

In real evidence, the discovery of the thing to be used as proof, 
is generally nothing more than the discovery of some individual 
who has it in his keeping or under his power: thus the enquiry 
after the person, and the enquiry after the thing, are only one and 
the same procedure. 


Means applicable to these different objects : Legal Powers, 
Having ascertained the object in view, the problem to be solved, 
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and that it consists of three separate problems, it remains to treat of 
the means of solving each of them. 

Inclination, knowledge, power: these are the three conditions 
required for the result; if any of them fail, the result is defective. 
When a claimant demands before a tribunal what he considers as 
his right, inclination ({ mean his inclination to produce his evidence) 
exists in all its force; his very object is to exhibit all the evidence in 
his favour. To accomplish his purpose, all that remains for him to 
do, is to fulfil the two other conditions: 1. Knowledge, that is, he 
must know from what sources the evidence is to be derived, whe- 
these be persons or things. 2. Power—the power, that is, of bring- 
ing out the evidence by the testimony of persons or the examination 
of things, 

Knowledge, whether it regards things or persons, that may serve 
as evidence, is generally complete; in regard to it there is nothing 
more to be desired. Power is the only one of the three requisite 
conditions for which the party must apply to the legislator and the 
judge. 

Such legal powers are necessary, not only to obtain evidence, 
the source of which is known to him, but likewise to enable him to 
discover what he has not yet ascertained. In both cases, the means 
employed will be either physical or moral ; physical, when they act 
upon the body corporeally ; moral, when they act upon the body, 
through the medium of the mind. In other words, the latter are 
motives. 

Of the physical means applicable to this object, those which are 
most natural, and most frequently employed, may be ranged under 
the following denominations: 1. Entry. 2. Visit or search. 3, In- 
spection, 4. Transcription, or imitative representation. 9, Seques- 
tration. 6. Arrest before the judge. 7. Detention of persons. 
8. Identification, or marks to serve the purpose of identifying. 
9, Maintenance and aliment. 10. View by the judge. 

The means included under tlic class of motives are, simple re- 
quisitions, rewards, and punishments. 

1. Simple requisitions. I mean by this, such requisitions as 
trust entirely to the motives which the nature of the thing furnishes 
to the witness, without the addition of any threat or promise. 
advertisements in the public papers, whe- 
ther proceeding from government or from individuals. 

Y, Offers of reward, most commonly pecuniary, whether made by 
government, or by individuals under the authority of government. 

3. ‘The denunciation of certain puni 
As the right of punishing belongs exclusively 


Such are placards and 


shments in cases of disobe- 


dience. to the go- 


vernment, it alone can make ase of this means. 
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CHAPTER II. 


OF TIIF MEANS TO SECURE THE PRODUCTION OF EVIDENCE. 


1. Tribunals with appropriate powers and obligations. 


Wuarever meansthe lawmay afford for procuring and producing 
evidence, their efficacy will depend much on the manner in which 
the courts are constituted, that is, on the powers vested in, and the 
obligations imposed upon, the judges. The organization of courts 
of justice isa subject too important and too extensive to be treated 
of incidentally, in a work which has another object; but there are 
some principal features which must not be omitted, because they 
comprehend conditions essential to the ends of justice. Such are, 

1. The uninterrupted continuation of the sittings of the courts, 

2. The occasional perambulation of the courts. 

3. Investigatory powers, competent to follow out a whole chain 
of evidence, of whatever kind it may be. 

Continuation of the sittings —The services to be performed must 
correspond with the existing necessity for them; and as the ene- 
mies of preblic order are always armed to attack it, its protectors 
ought to be constantly in arms to defend it. To suspend the func- 
tions of the tribunals is to grant a truce to adversaries who grant 
none themselves. Regular vacations for physicians and surgeons 
would not be a whit more unreasonable than regular vacations for 
judges. It is scarcely possible to conceive an interval of a day, or 
an hour, which does not occasion vexation, expense and delay, 
and expose people to indirect injustice, were it only by the loss of 
evidence ; for, if there be species of permanent evidence, which can 
be found whenever they are needed, there are others more evanes- 
cent, which exist only ata given moment; and the favourable oc- 
casion, if not seized, never returns. At present, 1 only advert. to 
this important consideration ; it will be subsequently put in a 
clearer light. 

There are countries, in which the idea of a permanent contt is 
reckoned extravagant. Why? Because the whole judicial system 
of these countries has been framed by and for lawyers. Parties may 
suffer, or be ruined; prisoners may groan beneath their fetters; 
evidence may perish, and justice perish along with it; such eyils do 
not shake the stoicism of legislators and lawyers. This is the result 
of periodical sittings, and various rules of procedure. Every body 
sees it, but who dares to touch it? , 
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Il. Tribunals occasionally ambulatory. 


Evidence frequently exists only at a given time and place; it 
must be laid hold of where itis, or lost altogether. In the ordinary 
course of things, it is proper, in order to spare time and expense, 
and consult the interests beth of the parties and of the judge, that 
the witnesses should come to the judge, rather than the judge go to 
the witnesses ; but there are cases in which the contrary must be 
done, under the penalty of losing the evidence. 

The cases in which the judge ought to be on the spot, may be 
classed under two heads : 

1. Visit ad personam, when the inspection of the person is neces- 
sary to thejudge. Where the person, for instance, is bed-riden, in 
consequence of an incurable or long continued disease. Likewise 
in the case of offences including a great number of delinquents, 
such as mobs and insurrections, where, from the number of the 
criminals, and their perseverance in the offence, the presence of the 
judge is necessary to put an end to it, the ordinary police being in- 
sufficient for that purpose. 

2. Visit ad rem, when the source of the evidence belongs to the 
class of things. This is the case when the thing is an immoveable ; 
as when the matter in dispute is the extent of a piece of ground, 
the state of a house, manufactory, bridge, or canal, in questions re- 
garding repairs. This, too, is the case, when the thing, though 
not absolutely immoveable, cannot be removed without preponde- 
rating inconveniences, the utensils, for instance, of a manufactory, 
a brewery, or a mine; statues, productions of the fine arts ef a 
large size, great quantities of provisions or merchandise, &c. 

But although all these objects may require the exercise of ju- 
dicial functions at a greater or smaller distance from the seat of the 
court, it is not, in every case, necessary that the principal judge 
himself should repair to the spot; he may delegate this duty to 
some trust-worthy person, an inferior magistrate, for example, re- 
sponsible by his situation, and possessing the necessary knowledge. 

It is evident, that, were the thing practicable, it would be desir- 
able that the judge who is to decide, shculd himself collect all the 
evidence—that every thing used as evidence on either side, and 
above all, testimony, should have been adduced in his own presence ; 
for the greatest security in regard to such evidence, is found in the 
examination, in the accompanying circumstances, in the inductions 
drawn from the tone, the gesture, countenance, readiness or hesita- 
tion, tranquillity or agitation, in a word, from the whole conduct of 
the witness. But desirable as this would be, it isnot always prac- 
ticable. ‘The judge cannot hear and see every thing. Suppose he 
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had the power of choosing whether he would guit his court, and go 
out to collect evidence, or continue to sit, he would have to de- 
cide according to the comparative importance of the case, requiring 
this sort of investigation, and the existing necessity for this sort of 
evidence. 

Whether the examination of the evidence requires the presence of 
a principal judge, depends on its being real or personal. When a 
witness is to be examined, this is undoubtedly a judicial function, 
It can conveniently be intrusted only to men clothed with the ju- 
dicial character, or at least qualified for this duty. 

The case is different in real evidence. The report of a trust- 
worthy witness gives nearly the same security as the personal in- 
spection of the judge ; if it be less satisfactory to the judge himself, it 
ought tobe more so to the public; for more confidenceisto be reposed 
in a witness who may be examined and confronted, than in a judge 
who cannot be so dealt with. If the thing were of such a nature, that 
the judge could be accompanied by a sufficient number of the pub- 
lic, his inspection would make the evidence stronger than a mere 
report. In declaring what he had seen, he would have as guaran- 
tees all those who had seen it along with him. But if he repaired 
to the place quite alone, his inspection, though more satisfactory to 
himself, would be less so to the public; it would be arbitrary, and 
exposed to injustice, corruption, indolence, or caprice, 

In cases where the thing is of such a nature as to require the tes- 
timony of men ofskill, a report on the real evidence is much supe- 
rior to the direct evideace. If theft has been committed by house- 
breaking, the judge is as well qualified as an architect, to decide 
whether the doors and windows have been forced; but if a land- 
lord pursued a tenant for damage done to his house, the judge, 
though he repaired to the spot, would be extremely embarrassed in 
estimating the waste. If he remains tranquilly on his tribunal, re- 
ceiving the evidence of architects on both sides, his decision will 
rest on the best grounds the case admits of. 

In written evidence, no case can be conceived calling for the per- 
sonal presence of the judge, unless it be an inscription on some im- 
moveable object. Written documents can be removed ; and, if 
their removal should occasion some preponderating inconvenience, 
copies will in general be sufficient for every judicial object. 

3. The third object in the organization of courts, regards the 
powers of investigation with which they ought to be inyested 
powers fitted to follow out a chain of evidence in all its desnanal 
from the slightest indications, from hearsay, which cannot be tl 
ceived in the character of final evidence, up to that which has all 
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the qualities necessary for this purpose, But this topic, from its 
extent and importance, requires a separate chapter. 


CHAPTER III. 


PHYSICAL MEANS APPLICABLE TO THE PRODUCTION OF EVIDENCE, 


I. Verbal discussions are necessary on this subject. 

From diversities of circumstances, the production of evidence 
can be accomplished only by a variety of operations requiring differ- 
ent legal powers. Before organizing and conferring these powers, 
they must be distinguished and designated by appropriate appella- 
tions. It is true, that this discussion looks too like a grammatical 
exercise ; but, since words are the only instruments which the 
legislator can use to express his ideas, it would be as foolish in him 
to refuse to occupy himself with considerations about words, as it 
would be in an artisan to disdain to trouble himself about the uten- 
sils of his profession. 


Il. Source of this diversity of operations. 

These operations are diversified: 1. From the nature of the 
thing ; 2. From the order of time. 

1. From the nature of the thing; that is, according as the source 
of the evidence belongs to the class of persons, or to that of things ; 
of things, generally taken, as being moveable or immoveable, or of 
that particular kind, called written evidence. . 

2. From the order of time: entry, search, inspection, arrest or 
seizure, detention, production, sequestration ;—this is the order in 
which these operations naturally follow each other. 

The circumstances in which these means are to be applied, point 
out of themselves which is to be selected. There is no difficulty 
in regard to this point; but there is a great deal in regard to the 
vexation which may result from the use of this or that mean, and in 
deciding how far the advantage to be gained counterbalances the 
inconvenience. It is a choice between two evils; the dangers to 
which justice is exposed by a want of evidence, and the inconve- 
nience to which individuals must submit, in order that it may be 
furnished, are to be weighed and compared ; the advantage is then 
to be raised to its highest degree, and the inconvenience reduced 
The result of this examination will deterniine, what 


to its lowest. 
judge and the 


degree of power the law onght to bestow on the 
parties. 
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IIT. Operations necessary to the production of evidence. 

|. Entry.—This operation supposes a portion of space contained 
within certain physical, or, at least, ideal limits, and occupied by 
some person on a particular occasion. The space thus bounded may 
itself be the source of evidence; as when the matter in dispute is a 
field or a house, or it may only be a receptacle containing it; the 
ultimate object with which a house is entered, may be, not to see it, 
but to find a chest whose contents are to be seized. 

In so far as the securing the production of evidence (the object 
in question) is concerned, the mere entry, considered in itself, and 
without any farther result, would be useless. Still, it is an indis- 
pensable preliminary to the other operations, and is useful only, in 
so far as these subsequent operations are themselves useful. But, 
whether useful or not, it is almost always vexatious. This, with- 
out doubt, is the reason why so much attention has been paid to it 
in the jurisprudence of England, and is a sufficient reason for dis- 
tinguishing it from the others, and considering it by itself. 

The degree of vexation attending it depends on the nature of the 
place entered. Ifit be an uninclosed field, the vexation is nothing; 
in an inclosed field, it is commonly very small. In buildings, it is 
greater or smaller, according as the parts entered are more or less 
remote from the inhabited parts. It is still greater when the inte- 
rior is entered, or a bed-room, and, above all, the apartment of a 
female. 


I. Visit. Search. 

The word search presents a more complex idea. It is equally 
applicable to personal and to real evidence. It brings forward two 
objects, the place searched and the person searched. 

The place in which the thing sought for is contained, may be of 
any dimensions, from the largest church to a toycase. The de- 
gree of vexation depends much on the size of the place searched, 
and, above all, on the circumstance of its being inhabited or unin- 
habited. Hence an essential division into inhabited receptacles, 
and uninhabited receptacles ; and a subdivision into permanent ha- 
bitations, such as dwelling-houses, and those which are temporary 
such as conveyances, whether on land or water. Water conan 
ances have a peculiar and important quality, of which we shall im- 
mediately speak,—that of being subject to a long detention. 

The word search includes, in its principal signification, an acces- 
sory idea, that of a thing or person being concealed. Persons may 
either be conceared on purpose, or conceal themselves ; things may 


JUDICIAL EVIDENCE. 305 


be concealed designedly or accidentally. Search, in regard to things, 
does not presume that they are wilfully concealed. 

Search is equally applicable to writien as to real evidence. 
Written documents, simple deeds, detached contracts, deposited in 
registers, are gencrally easily found; but there are cases, in which 
the object of the search is more laborious and extensive: when it 
is necessary, for instance, to consult books of accounts, compare 
different books, and examine a variety of registers. English law 
furnishes an example of it in cases where it is necessary to refer to 
the parliamentary journals, to the registers of the treasury, the 
admiralty, or the war-office, the archives of corporations, &c. 


Il. Inspection. 

The operation represented by this word is the most simple, and, 
considered in amerely physical light, does not include the slightest 
vexation. Formerly the look of a sorcerer could blast crops and 
destroy herds, but it is no longer so; the mere act of looking can 
produce no physical change on things or persons. Still, however, 
the curiosity of a penetrating eye, detecting a process of manufac- 
ture, the secret of a letter, or secrets still more delicate, may occa- 
sion a degree of vexation to which there is no assignable limit, 
The unhappy Ovid never ceased, during his exile, to lament the 
imprudence or misfortune of having seen, in the palace of his 
master, what that master’s wounded sensibility never forgave him. 

This operation is more particularly applicable to writings; and 
the degree of vexation will depend on whether the writing was in- 
tended to be public or private. 

In the former case (which comprehends all contracts, all writings 
belonging to the class of pre-constituted evidence), the document 
was originally framed, if not for the inspection of the public, at 
least for that of the judge and all parties interested ; its inspection 
can be vexatious only to the delinquent. In the latter case, where 
letters, private correspondence, or a private journal, are in question, 
the matter may be such as to render it highly desirable that they 
should not be communicated to any stranger, and the inspection 
of them may expose the author to the heaviest inconveniences, or 
make him suffer the keenest sorrow. 


III. Copying. 

In its literal meaning, this operation is applicable only to written 
evidence. Ifadocument cannot be removed without a preponde- 
rating inconvenience, a copy is indispensably necessary, as a sub- 
stitute for the original, before the cause can be definitively heard, 

x 
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In many cases, a refusal to furnish a copy would be equivalent to a 
refusal to produce the origina!, that is, equivalent to a denial of 
justice. 

In real evidence, representations given by drawings, paintings, or 
models, are analogous to copies of writings. Architectural plans 
of a house, or ship, which is the matter in dispute, and designs or 
models of machinery, which has become the subject of litigation in 
consequence of a patent, belong to this class. here are many 
things which cannot be themselves exhibited as evidence, but there 
are few which may not be represented by one or other of these 
modes of imitation. 

1V. Detention. 

A ship of the line, with its complement of fifteen hundred or two 
thousand men, is, in some measure, a floating city. If the deten- 
tion of a coach or wag on with one or two persons is a vexation, 
how infinitely greater is the evil in the case ofa ship of war? An 
act of this sort, illegally committed, would include, according to the 
absurd language of the law of England, the false imprisonment of 
two thousand persons. 

Inreal or written evidence, detention coincides with sequestra- 
tion. 


V. The bringing the source of evidence before a Judge. 

This operation is equally applicable to persons and to things 
which are regarded as sources of evidence. It is applicable to 
persons when there is a supposed repugnance on their part; for, 
without this repugrance, or some physical infirmity, persons can 
appear of themselves before the judge. But supposing this re- 
pugnance to exist, (and it will probably exist in one case out of 
two or three), the operation will often be as necessary with 
Witnesses, to insure their appearance at the time when they will be 
needed, as with parties themselves, to ensure their appearance to 
await justice. 

In these cases, therefore, recourse must be had to a summons 
accompanied with threats, or to constraint by the officers of justice. 
Whatever is necessary in regard to persons, inay be equally ne- 
cessary in regard to things, when the person detaining them will 
not voluntarily produce them. 


VI. Arrest—Sequestration, 
The former of these terms is applicable to persons; the latter, to 


things. To arrest, is to consign a person to a place of sure custody, 
when a person is the source of evidence, To sequestrate, is to 
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place in sure custody the thing which is the source of evidence. 
In point of intention, those two operations are the same; but there 
is a great difference in their effects, and particularly as regards 
vexation., 

The propriety of putting a witness under arrest, is a question 
which arises after he has been brought before a judge. In what 
‘ases ? Not in the case, where the witness is to be heard for the 
last time; for if he has made his deposition, the object is gained, 
and the vexation would be utterly gratuitous, Except the extreme 
and infinitely rare case of a witness refusing to depone, (for then 
his detention is indispensable), it is only when the examination is of 
a preliminary nature that this precaution can be necessary. The 
object would then be, to make sure of him for a subsequent exami- 
nation ; and the vexation would be justifiable only on the ground of 
his displaying so strong a repugnauce as to render his appearance 
doubtful, unless it were thus secured. 

But is it not a measure of excessive rigour to detain a man, that 
you may be certain of his appearance as a witness, in a matter with 
which he has no connection? You deprive me of my liberty to 
force me to come forward in a quarrel in which I have no interest. 
How is this to be justified? Is not this punishing the innocent? 
What more is done to secure a person accused of a crime? True; 
but the law bas the same reason for securing both, and the object 
is the same; the one is secured to prove the crime, and the other to 
suffer its punishment. Justice is equally impotent, whether it be 
the wiiness or the culprit that escapes from her. If the restraint 
laid on the liberty of the witness were an insurmountable obstacle, 
it would be necessary to give up every exercise of power. To 
exclude all vexation is to exclude all government. To pretend to 
make laws which shall never lead to vexation is a mad project ; 
but to remove every preponderating and superfluous vexation is 
the object at which reason aims, and one which can be attained 
only by uniting the affections of the philanthropist to the genius 
of the legislator. 

Any difference between privation of liberty as a punishment, and 
a mere measure of security, can be found only in some difference 
between the places in which the individual is confined. He who is 
suffering it as a punishment ought to be confined in an edifice 
appropriated to that purpose, under the guara of public officers; in 
a word, in a prison: he who is detained merely to secure bis 
appearance as a witness, ought to be detained in a place which 
carries with it no accessory idea of punishment, or even where he 
himself chooses, provided that his safe custody is sufliciently ensured. 

xX 2 
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Sequestration, a measure employed more cr less in every system, 
to secure the restitution of effects to their trne proprietor, is, iu 
many cases, equally necessary for the purpose of furnishing evidence. 
The direct object of it is, to prevent the loss of evidence, in so 
far as that loss might arise from the nature of the thing itself. 

But this object, though the most direct and evident, is not the 
only one. ‘The intention of the sequestration may, likewise, be to 
preserve the thing such as it is, and put it beyond the reach of any 
fraudulent alteration, which might convert it into a piece of false 
evidence. For it is certain, as we have elsewhere explained, that 
forgery may be committed in real as well as in written evidence. 

Tie choice of the persons in whose hands sequestrated articles 
shall be placed, ought to be regulated by the same reasons as the 
detention of witnesses. The direct object is their safe custody, and 
every vexation not necessary to this ebject, ought to be avoided. 
According to the circumstances, the actual possessor may be 
allowed to name the person to whom the thing shall be intrusted. 


VII. Identification. 


In real evidence, identification consists in making upon the thing 
to be used as evidence, suclt marks as will be a security to the 
judge, that it has continued the same from the occurrence of the 
fact till the decision, and that no other has been put in its place, 
either by fraud or by mistake. Thus, according to the French 
procedure, when the cause of a person’s death was the subject of 
enquiry, the jadge was accustomed to put his seal on the forehead 
of the corpse. 

This operation may either precede or follow that of presenting 
the thing before a judge. In the latter case, it will be performed 
under the eyes of the judge ; in the former, it will be performed by 
an official person or a private individual, according to circunistances, 
But it ought to take place as soon as possible after the first in- 
spection; otherwise, there is always a danger of falsification and 
substitution. 

This operation is analogous to that of sequestration ; their object is 
the same; in some cases they are combined, in others the former 
holds the place of the latter. The seal is sufficient for the identifi- 
cation of papers. Identification, in comparison with sequestration 
and considered as capable of serving the same purpose 


ferahl riage » is the pre- 
erable security, for it is not attended with any vexatious con- 
sequences. 
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VIII. Maintenance and Aliment. 


In questions regarding animated beings, { mean by maintenance 
every thing necessary to protect what is to be a source of evidence 
against any degree of deterioration, As a piece of evidence, it 
must be kept whole and sound; asa thing or person, it must be 
secure against all unnecessary vexations. The expenses of its 
maintenance ought to be borne by him who is to be a gainer by the 
measure. 

These expenses furnish an additional reason against the detention 
of persons and sequestration of things, when the same security may 
be obtained without them. 

The expenses of witnesses lead to a great number of questions, 
which are all attended with much difficulty. 1. Ought the witness, 
if he is able, to bear his own expenses; and, if he cannot, who 
ought to bear them? 2. Ought he to receive the allotted sum 
before or after his appearance? 3, By what principle should the 
amount of the sum be regulated, by the pecuniary circumstances of 
the witness, or those of the party calling him, or those of both 
taken together? 4. Should it be competent to a party to force the 
witness to appear and depone, before he has received his allowance ? 
5. If any difference is to be admitted, according as the case is crimi- 
nal or civil, and according as an offence is private, public, or semi- 
public, what ought this difference to be? 

All these questions, and many others which might be added, are 
so many cases to be provided for, But the legislator, while he 
fixes some of these points, ought always to leave several of them to 
the discretion of the judge. 

The legislator, in endeavouring to regulate the amount of this 
allowance, navigates between two shoals. If it be fixed too low, it 
is an injustice done to the witness; if it be fixed too high, it may 
operate like subornation, and give the witness a leaning in favour 
of the person who pays him. In this dilemma, publicity is our only 
resource. Every ailowance or indemnity given to a witness ought 
to be publicly announced at the time of his examination; or, at 
least, the opposite party ought to be entitled to demand this in- 
formation. In this way, if the sum be excessive, the judge and 
the public are warned of the effect which it may have on the veracity 
and accuracy of the witness. 

Suppose a bargain struck ; suppose that an allowance is promised 
with the condition, that the money shall be payable only if the 
testimony given, or the issue of the cause shall be this or that. 
An allowance, thus promised or paid beforehand, is, beyond 
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contradiction, an act of subornation ; and, in every system of law, a 
punishable offence. But is bribery accustomed to appear in so W- 
disguised a form? Does it act so openly? It may now and then 
be so among the dregs of the people; but 1 believe that the cases 
in which the conditions of the bargain are thus expressed, are few, 
in comparison with those in which they are understood. The 
suborner and the suborned conceal arrangements of this nature. 


CHAPTER IV. 


THE APPLICATION OF REWARDS AND PUNISHMENTS TO THE PROCURING OF 
EVIDENCE. 


1. A comprete system, that is, a system embracing every case, 
and providing for every object which ought to be kept in view, 
can exist only by combining three sorts of means, simple requisitions, 
ihe motive of reward, and measures of coercion. 

2. When the fact has been disclosed to the judge, a judicial 
summons, addressed to the witnesses, will, in general, be sufficient 
to secure their appearance. 

3. The principal, aud almost the only, use of rewards and simple 
requisitions relates to the disclosure of the fact. 


I. Simple Requisitions. 

At first sight, this mean appears so inefficient as scarcely to 
deserve to be mentioned; but a nearer examination will show its 
efficacy to be more extensive. A simple requisition would have 
very little influence in inducing a witness, who was not himself a 
party, either to appear or depone; but it will often prove efficacious 
in obtaining a disclosure, 

It is true that it does not create any new motive to make the 
individual be serviceable to justice; and in this it differs from 
rewards and coercion, which may lead a will that was previously 
indifferent or on the opposite side; but it may add to the strength 
of the motives which already exist, and which require only to be 
excited—motives connected with the religious or moral sanction, or 
with that enlightened benevolence which embraces the interests of 
the whole society. Ifthere be any truth to which even the least 
cultivated minds are not altogether insensible, it is, that justice is 
necessary to the general safety, and that, without evidence, justice 
cannot act. Setting aside the effects of particular prejudices, there 
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is no man in a civilized community but believes, that his duty 
towards God and his fellow-men requires of him, at least on certain 
occasions, to disclose a crime which may have come to his know- 
ledge; and particularly, when the public authority solemnly calls 
upon him to concur in gaining so desirable an object. * 

Simple requisition is not the mode to be adopted when the 
sources of evidence are known; or it is notorious that a particular 
individual ean give the necessary information. Nothing would be 
more imprudent than to trust to the accidental operation of a 
weak motive, to procure the performance of a service so indis- 
pensably necessary, when stronger motives may lead the in- 
dividnal in an opposite direction. To leave justice at the mercy 
of such a chance, would be to make the lot of a party absolutely 
dependent on the will of an individual; and the melancholy con- 
seqnences of such a precarious and vicious state of things are easily 
seen, 

The necessity of this rule of procedure is too evident to have 
allowed it to have been altogether neglected in practice. There is 
no system so incomplete as not to have attached some punishment, 
more or less suitable, to a refusal to depone when called upon 
by a judge. 

Simple requisition, therefore, ought to be limited to cases iu 
which there is as yet no known witness. If is not addressed to any 
particular individual, but to all members of the community, with- 
out exception; and so soon as there is reason to believe that 
a particular individual can give the desired information, it is 
not a simple request that is addressed to him, but the ob- 
ligation to assume the character of witness is imposed upon him 
formally. 


* The author, when speaking of rewards, observes, that they are attended 
with some danger; viz., the danger of producing falsehood. It seems to me, 
that even a simple requisition is not exempt from this inconvenience. : 

If the requisition is in the name of religion, like the monitories of Catholic 
countries, such a solemn appeal gives to the mind a certain degree of excitation, 
A disclosure which the state demands in the name of heaven, becomes an 
object of interest, curiosity, and public zeal. There are always individuals, 
who, from vanity or fanaticism, from awish to gratify their superiors, to appear 
more knowing than others, and shew that they are interested in an important 
affair, wil be tempted to say mere than they know, and to mix up a great 
deal of falschood with a small quantity of truth, under the idea that they are 
serving the cause of religion and their country. The person who plays a part 
in such au aflair enjoys a momentary eclat. lie is the man of the day, and 
nothing is more contagious than the desire to become suddenly an important 
personage, and emerge from the obscurity to w hich we have been accustomed. 
This is no reason for abandoning the requisitions of which the author speaks ; 
bet it is a reason for distrusting the witnesses whom they bring forward. 
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II. Application of Rewards. 


It will sometimes be necessary, in order to discover evidence, 
to promise a reward. Why? Because, otherwise, there would be 
no evidence; the inciting motives, if I may so speak, would be too 
weak to overcome those of an opposite tendency. 

This mean, in comparison with the two others, has several dis- 
advantages. Its efficacy is precarious. As the persons to whom 
it is addressed are unknown, the offered reward, which is the same 
for all, cannot be adapted to the diversities of circumstances and 
inclinations ; and, if they were known, reward has not so powerful 
an empire over the will as punishment. This inconvenience may 
be partly obviated by combining the two. 

2. This mean is not free from the danger of producing false 
testimony; the danger, however, is greater in appearance than in 
reality. Because a man requires to be paid for telling the truth, it 
by no means follows that he is ready, at the same price, to tell a lie, 
inflict a cruel injury, and expose himself to the punishment of 
false testimony, 

3. However this may be, this circumstance weakens the cre- 
dibility of the witness in the mind of the judge, and still more in 
that of the jury and the spectators. This prejudice produces a 
sensible effect on the manner in which the testimony of those 
persons is received, whose only crime consists in accepting what 
the law offers them, and taking the price of a service which the 
legislator called upon them to perform. 

I shall not stop to remark how much: instruction may do to 
weaken so unjust a prejudice; but there is one easy means of 
preventing this bad effect of a reward; viz., by mixing up with it 
a portion of punishment. A witness, who, perhaps, is influenced 
by the hope of the reward, will be the first to ascribe his conduct to 
the necessity of securing himself against the punishment; and 
many persons, who would not tolerate the influence of a pecuniary 
interest, will admit this motive as not only probable but justifiable. 
There are many other cases in which a little constraint, or the 
appearance of constraint, is necessary, to furnish individuals with an 
apology for conduct which is perfectly agreeable to their wishes 
and inclinations, 

Reward has another inconvenience. So soon as there are witnesses 
who accept of it, others who would have performed the same 
service gratis keep back, from a fear of being involved in the 
discredit attached to the former. It is trne, they may declare 
beforchand that they will not accept of any reward; but doubts 
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may remain in the public mind; and the degradation, which 
prejudice attaches to witnesses who have a pecuniary interest in 
the success of their testimony, repels those who are actuated by no 
hope of reward. 

What is still worse, is the name of reward without its reality. 
The service to be performed subjects the witness to inevitable 
expenses which he is unwilling to bear. In England, the reward 
is, in many cases, so disproportioned, that it covers only a part of 
the necessary expenditure. What is the consequence? That the 
reward, instead of being an encouragement, is an obstacle. The 
witness, instead of receiving a pretended gain, suffers a pecuniary 
loss, aggravated by a loss of estimation. 

The disfavour attached to the acceptance of a reward, does not 
extend to the acceptance of the same sum in the form of an in- 
demnity. Many would think themselves degraded by a pecuniary 
recompense, particularly if the sum were small in comparison 
with their own fortune; but no scruples of honour oppose a mere 
exemption from loss. In France, while the aristocratical principle 
was in full force, exemption from the taille was so far from being 
considered a degradation, that, on the contrary, it was reckoned a 
degradation to he subjected to it. An exemption, equivalent to a 
sum of money, was a proof of nobility. I would not recommend a 
falsehood, much less a falsehood clothed with judicial authority ; 
but if there could be any useful deceit, it would be better to give a 
reward under the name of an indemnity, than a complete or incom- 
plete indemnity under the name of a reward. * 

There is another disadvantage attendant on the offer of a reward 
for the discovery of crimes, but confined to those cases in which 
the persons called on to become witnesses are accomplices of the 
delinquent. ‘The reward, in this case, # worth nothing, unless it 
he accompanied with a pardon, What is the consequence? 
Society is delivered from one criminal, but is left burdened with 


* The cases in which the acceptance of a reward is attended with odium, 
and those in which itis not, are so notorious, that it is not worth while to 
enumerate them, Experience teaches all the world the difference ; but nobody 
thinks of applying this experience to legislation. In the administrative, as in the 
judicial department, the routine of practice isinore regarded than the eflects to 
which itleads. Every person in office appears to me to be made up of two beings, 
who communicate nothing to one another—the private individual and the 
public man; they are, so to say, like the two surfaces of the Leyden bottle, 
between which there is no communication. The experience of the one is of no 
use to the other. All the errors, into which men have fallen on the subject of 
evidence, would have been avoided, if even the commonest experience had been 
consulted. The good sense of the individual has been subjugated by the 
prejudices of the Jawyer. He would take good care not to fullow in private life 
the maxims by which he ts directed in affairs of judicature. 
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another; a branch is cut off, but the root is not eradicated. Fox- 
hunters, even in the bitterness of the chase, do not lose view of the 
necessity of preserving the race. There are countrics where the 
policy of the legislator is that of the fox-hunter; or, at least, where 
its effects ave the same, though the intention may be very dif- 
ferent. 

In England, this system of half-destroying and half-preserving 
is an habitual practice. There are examples of it on the continent 
of Europe, but they are comparatively very rare. This pernicious 
policy is connected with a rule of law which excludes the evidence 
of a criminal against himself. When folly is pushed so far as not 
to allow questions to be put to the criminal, the answers to which 
might inculpate him, it becomes necessary to procure evidence by 
auction. It frequently happens, that some can be convicted only 
at the expense of granting impunity to others ; and this expedient, 
extraordinary as it is, often proves ineffectual. 


Ill. Use of Coercion. 

The penal means applicable to the three objects in view, dis- 
covery, appearance, and deposition, are not exposed to the same 
objections as the remuneratory; but they are exposed to others, 
and could not, in every case, fill the place of the former. In par- 
ticular, the dread of punishment would frequently be ineffectual to 
compel disclosures, were it not aided by the hope of reward. 

So much in general. In regard to the most advantageous mode 
of using them for the accomplishment of these three ends, there 
are distinct considerations belonging to each of the heads, which 
will be handled separately. 


CHAPTER V. 


OF INVESTIGATORY PROCEDURE, AND COURTS OF ENQUIRY. 


By investigatory procedure, (procedure investigatoire), 1 mean 
every mode of procedure directed to discover an intermediate proof 
of some other proof. In other words, its operation consists in 
tracing out evidence which is definitively admissible, by means of 
evidence which itself would not be thus adinissible. In short, inves- 
tigatory procedure occupies itself in the search of indications; it is 
only preparatory ; it gues out, so to speak, on a voyage of discovery, 

If a piece of evidence possesses that character which would 
render it admissible as a ground of decision, it will not, therefore, 
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be less receivable as indicatory evidence; but it will frequently 
happen, that a species of evidence, altogether inadmissible in the 
former character, may be very admissible in the latter. Hearsay, 
for example, which a judge could not admit as a ground of his 
decision, may instantly pat him on the right scent to arrive at 
definitive evidence. 

If we suppose that all the evidence which the case furnishes is 
already known to both parties, there is no room for the investigatory 
procedure, such as we have described it. For the sake of dis- 
tinction it may be called definitive procedure, testibus cognitis, or 
probationibus cognitis. 

The party naturally directs his attention to the discovery of 
evidence, either by applying directly to the sources from which it 
is to be drawn, provided he knows them, or by making enquiries 
at those who can give him information. For instance, one person 
has heard the fact related by an eye-witness; another saw the 
stolen goods; another had them in his custody; in a word, some 
other has seen in the hands of a third party a contract necessary to 
prove a title, 

If all these different individuals are equally disposed to lend him 
their assistance, every thing is well, and investigatory procedure is 
unnecessary. If, on the contrary, from enmity towards one party 
or favour towards the other, from a wish to spare himself trouble 
or the fear of expense, one of these indispensable witnesses refuses 
to give the information which he possesses, the just right of 
the party remains ineffectual; he Joses his cause as thoroughly, as 
if an essential witness who had been discovered should refuse to 
appear. If a written deed, deposited in a public register, from 
which it can be removed only by virtue of a judicial order, is 
required, an order to this effect is necessary, that it may be pro- 
duced as evidence in the cause. Suppose that this deed has been 
deposited in the hands of an individual, who has an interest in 
preventing its appearance under existing circumstances, but an 
equal interest in preserving it for a future occasion ; and that, in 
order to conceal it, he makes it pass from hand to hand: in such a 
case, powers, which will give the means of tracing it until it is 
found, are no less necessary than was, in the other case, the order 
to produce it. 

These preliminary ideas, without any farther preparatory 
explanation, will render the five following rules sufficiently in- 
telligible. 

]. Investigatory procedure ought to be applicable to all sorts of 
causes, civil as well as criminal. 
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2. Every court of justice ought to possess and exercise this 
branch of procedure. 

3. In each particular case, the power to pronounce the final 
decision ought to be lodged in the same hands, as the power of 
conducting the investigatory procedure, * 

4, In each particular case, what shall be done in the way of 
investigatory procedure ought to depend on the degree of vexation, 
expense, and delay, which the investigation will produce, compared 
with the importance of the case, and the importance of the evidence 
in regard to the decision. 

5. Although evidence, which is merely indicatory, cannot be 
included in the amount of the definitive evidence, it ought to be 
preserved, that it may be brought forward in case of contradiction, 
and thus assist in ascertaining the credibility of the latter. 


Justificatory Reasons of these Rules. 


Rule first. Investigatory procedure ought to be applicable to all 
sorts of causes, 

1, The circumstance, which renders this procedure necessary, 
has no connection with the nature of the cause, and may exist in 
all causes criminal or civil. 

2. There is the same reason for calling the mediate witness, who 
alone can discover the definitive witness, that there is for calling the 
latter himself when he is known. In both cases, the danger of an 
improper decision, in consequence of a refusal, is the same. 

3. We have seenabove thatin the case of a written document, a 
document necessary to support a title, nothing would be easier than 
to remove it, and place it in hands where it would be inaccessible 
to the party interested, if there did not exist a complete power to 
trace it through all its successive removals. 

4, If this power to investigate is suppressed, the party is at the 
mercy of the mediate witnesses; it depends on their favour or 
cnmity, Whether they shall give or refuse the testimony by which 
alone he can re-discover the definitive evidence. If the power of 
investigation is established, the party is no longer dependent on the 
caprice of individuals, and can rest on the justice of his cause, 

Second Rule. Every court of justice ought to possess this in- 
vestigatory power. This rule is a necessary consequence of the 
preceding. Since there is no cause in which it may not be ne- 


_—. eee 
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* This rnle is not applicable in those modes 
admit trial by jury. The exposition of this 
place only in a treatise on procedure, or the c 


(of judicial organization which 
principle would be in its proper 
onstitution of judicial tribunals, 
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cessary, no court can be certain of doing justice without the faculty 
of exercising it. 

Third Rule. In every case, the power of deciding definitively and 
the power of preliminary investigation, ought to be lodged in the 
same hands. 

1, When all the evidence which the case furnishes is brought 
forward at the first hearing, if the judge who has taken it is com- 
 petent to decide, the decision (except where delay is necessary for 
purposes of deliberation,) may and ought to be pronounced imme- 
diately. A second hearing will only produce useless vexation, 
delay, and expense. But if the judge who takes the evidence is 
not competent to pronounce the decision, in every case there must 
be a second hearing; and the parties are subjected to all the incon- 
veniences which might otherwise have been avoided. * 

2. If, after a preparatory examination of witnesses, it is necessary 
to hear them a second time definitively, it will be extremely useful, 
that a judge who was present on the first occasion should preside 
on the second. Why? In order that, by comparing the conduct of 
the witnesses on both occasions, he may be the better able to judge 
of their veracity and accuracy. On a first examination, witnesses 
are commonly taken unawares; they have not received the data 
_ necessary to concert a scheme of falsehood; their behaviour, and 
the manner in which they give their evidence, furnish marks 
extremely visible, though impossible to be described, by which the 
degree of credit due to them may be judged of. On a secend 
examination, they have had time to arrange their testimony in the 
wav best suited to their own ends; they are now masters of data 
which teach them what ought to be suppressed, explained, pub- 
lished, or added, in order to remove impossibilities or contra- 
dictions. They are now actors who have had an opportunity of 
studying their parts, if they chose to do it. If the judge who was 
present at the preliminary examination is not present at the 
definitive one, the whole of this find of most unsuspicious infor- 
mation is lost, and a false colouring may be thrown over the case. 

3. When a cause must pass through the hands of two different 


* These inconveniences will occur in the greatest number of cases. _Con- 
sider the nature of the causes which come into a court of justice ; in the 
greatest number the Jaw is clear, and the evidence known and simple. A debt 
proved by an obligation which is in the hands of the plaintiff; a debt for 
goods sold and delivered by a shopkeeper, proved by his agent or porter ; 
personal injuries proved by the person abused, or by witnesses whom he 
adduces; larceny committed in a house or a shop, proved by persons who 
caught the thief in the fact, or took him with the stolen goods in his 


possession, &e. 
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judges, the chance of an improper decision, arising from the want 
of capacity or integrity in the one or the other, is doubled. If the 
judge, to whom the preparatory examination was intrusted, has 
omitted or suppressed any essential article, the definitive judge, be 
his ability and integrity what it may, cannot fill up the void. If 
the definitive judge, from any cause whatever, suppresses, OVCT- 
looks, or misapplies evidence which the other has collected with all 
possible care, every thing which the latter has done to assist justice, 
and prepare the way for a good decision, is utterly thrown away. * 

In some eases, it is impossible for the same judge to be present 
on both occasions. The judge who conducted the preparatory 
examination may be dead, or sick, or removed, or prevented by 
some obstacle or another. ‘There are accidental cases which, no 
doubt, form an objection to the general rule; but an objection 
which does not go far. 

There is another objection which has a reference to trial by jury. 
The jury is present at the definitive examination of the evidence on 
which it decides; but itis not present, and cannot be present, at the 
preliminary examination. This objection arises from the very nature 
of the institution; but what follows from it? That it is an incon- 
venience to be taken into account in calculating the merits and 
demerits of trial by jury. + 

There is an exception from this rule. Lf, in any given cause, 
there are two facts to be proved, which, in regard to evidence, are 
independent of each other—the celebration of a marriage, for 
instance, and adultery committed by the wife, the execution of a 
contract, and a falsification of it—the evidence of the two facts may 
be taken at different times and by different jurisdictions. The 
reason for unity ceases in such cases; if the posterior event is not 
proved, there is no longer any reason for seeking evidence of the 
anterior. 

Fourth Ziule. In every individual case, what shall be done or 
not done, in the way of investigatory procedure, ought to depend 
on the degree of vexation, expense, and delay, which the investi- 
gation will produce, compared with the importance of the case, 
and the importance of the evidence to a just decision. This pro- 


* This is not applicable to judges of review, who are to affirm or repeal the 
decision of an inferior judge. 

+ This question will be treated under the head of judicial organization. It 
will be seen, whether adistinction ought not to be drawn between cases that 
require, and such as do not require the intervention of a jury; whether a jury 
trial might not be rendered optional, and granted at the request of either party ; 
or whether, where it is not admitted in the first instance, it might not be had 
recourse to in case of an appeal, 
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position is too evident to require any illustration. We have already, 
when treating of exclusion, (Book VII.) applied it as an axiom 
to all species of evidence. 

Fifth Rule. There is nothing to be added to it; its enunciation 
contains its justificatory reason. 

Independently of the discovery and preservation of evidence, in- 
vestigatory procedure is of great public utility. When this inves- 
tigation is finished, the portion of evidence which ought to be laid 
before the superior courts as definitive evidence, can be separated 
from that which being merely the capué mortuwm of the procedure, 
ought to be left behind, and be no longer listened to. ‘The indica- 
tory evidence is given up, when it has served its purpose, It follows, 
that as the definitive evidence is no longer mixed up with the 
indicatory, we have a clearer view of its amount, and avoid more 
easily these mistakes into which we may fall when overpowered, as 
it were, by a multitude of unnecessary and impertinent testimonies. 


CHAPTER VI. 


POWER OF DIRECT AND RETROGRADE INVESTIGATION IN A CHAIN OF 
HEARSAYS. 


Rule 1. In a chain of evidence founded on hearsay, recourse 
must be had, in the first instance, to the immediate witness. 
Reason. The summoning and examination of the intermediate 
witnesses would be so much gratuitous vexation, expense, and 
delay, when recourse can be had to the immediate witness. 

Rule 2. If the supposed immediate witness denies all knowledge 
of the fact in question, or contradicts the language which has been 
extra-judicially imputed to him, it will be necessary to call the 
intermediate witness who preteuds to have heard the words in 
question, that he may refute the other or assist his memory. 

Rule 3. If this intermediate witness, on being confronted with 
the supposed immediate witness, denies that he ever heard the 
words which he is alleged to have heard, it will be farther necessary 
to confront with him the intermediate witness who is supposed to 
ascribe to him, on his own hearsay, the words in question. 

To go up to the immediate witness may be called direct wves- 
tigation; to descend from the supposed immediate witness to the 
supposed intermediate witness who stands next to him in the 
succession, may be called retrograde investigation. This retrograde 
investigation may be useful as a check on the immediate witness. 
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Peculiarities of Investigatory Procedure. 


It is obvious that the conduct of the investigatory procedure 
ought to be nearly the same as that of the definitive procedure ; 
the same in regard to the mode of examination, and the precautions 
necessary to secure the veracity of the witnesses; the same as to 
legitimate causes of delay, such as distance, sickness, or removal 
from the country, and so on. 

Investigatory procedure has one facility which does not belong 
in an equal degree to definitive procedure. A correspondence 
may be carried on with indicatory witnesses, without its being 
necessary to insist upon their personal appearance. Why? Because, 
if by means-of an indicatory witness, information is obtained con- 
cerning some person who is qualified to be a definitive witness, or 
even concerning another indicatory witness who is more at hand, it 
matters not how this information has been procured; the object is 
as well accomplished by a letter as by a personal appearance. 

Two measures must be taken to render this mode of commu- 
nication fully effectual. 1, The interposition of a judge to impose 
on the person examined by letter the obligation to answer. 2. An 
official arrangement with the post-office to insure punctuality of 
performance. 

1, ‘The party who wishes to examine the witness will present his 
questions in writing to the judge, who, after approving or modifying 
them, sanctions them with his signature. A species of official 
paper must be used, containing in the margin a printed form, men- 
tioning what the witness has to do, and stating the punishment to 
Which he exposes himself by falsehood or disobedience. 

2. To insure punctuality in the post-office, the envelope ought 
to bear a particular stamp, to distinguish these judicial letters 
from common letters. They will be registered at the office, and 
the clerk will mark in a separate book the time and place of their 
dispatch, and the name of the person who received them, whether 
the witness himself, or another, &c. 

The answer will be addressed to the judge, or to an officer of the 
court. It ought to be written on the paper containing the questions, 
of which, for the satisfaction of the Witness, two copies ought 
to be transmitted to him; the one to be sent back along with his 
answer, the other to remain in his own hands with a copy of his 
answer, which he should be recommended to take, 

The form issued by the judge ought to notify ; 

1, That falsehood incurs the punishment of false testimony, 
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2. That if he does not return an answer within the appointed 
time, he must appear personally. 

3. That if he is absent, his friends are requested to inform the 
court of the circumstance. 

It would be useless to enter here into a detail of all that this 
regulation might require ; the above are the principal precautions 
to be taken. It would be necessary to provide for the case of the 
witness not being able to read or write. In such a case, the 
official letter ought to be addressed to the clergyman or mayor of 
the place, &c. . 

The worst consequence that could ensue from the want o 
intelligence, the obscure answers, or possible mistakes of illiterate 
people, would be the necessity of having recourse to personal 
appearance. When the expedient succeeds, which it will often 
do, it spares much vexation, expense, and delay, and can produce 
no mischief. If the incapacity of individuals renders it ineffectual, 
we are just where we were at first; and they must be brought 
before the judge. 


CHAPTER VII. 


SOURCES OF EVIDENCE ;—-ANALYTICAL SKETCH. 


Tum ancient rhetoricians occupied themselves much with dopies, 
the sources from which advocates and logicians might draw their 
arguments. In the same way, the sources of evidence might be 
analysed, and a complete table of them formed; but it would bea 
work of great labour and very little use; for, in this, common 
experience serves as a master and makes lessons unnecessary. ‘To 
examine a witness is an art; it requires sagacity, boldness, quick- 
ness, and other mental qualities. There are great diversities among 
judges in this respect ; some get to their object by a small number 
of questions, while others lose themselves in a crowd of useless 
details. But there is no art in discovering where the evidence is to 
be sought. In any given case, the party interested cannot be igno- 
rant of the sort of evidence which he must have, in order to succeed ; 
the most ordinary capacity is sufficient for this purpose. If evidence 
is sometimes awanting, it is not individuals that are to be blamed 
for it, but the short-sightedness of the law and the carelessness 
which has omitted to collect it in proper time. Frequently, too, the 
defect must be ascribed to that false delicacy, that false public 
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morality, those scruples of erroneous benevolence, which refuse, in 
regard to crimes, to give justice the light which she requires. 
However, with a view not so much to do any thing useful, 
as to show that nothing useful can be done in this way, I shall 
give the first lines of an analytical sketch of the sources of legal 


evidence. 

Indicatory evidence is drawn from things, persons, and relations. 

Things and persons, objects palpable to the senses, do not require 
any exercise of intellect ; but it is required, in discovering real or 
personal evidence through the medium of relations, The indicatory 
relations are, 1. Those of time and place; 2. Those of affection and 
interest. 

Problem. It being supposed that a certain fact has been committed, 
and that certain persons, as yet unknown, can speak to it as imme- 
diate witnesses, it is required to ascertain who these persons are, 
and on what part of the fact they are able to give evidence, 

The points to be considered in solving the problem are, 

1. Relations of fime and place. Where was it done? Ina public 
or a private place? In an open or an inclosed place? In a house or 
in a garden? Who must naturally have been in the house ? Who is 
its principal occupant ? Who are the domestics ? Who are occasional 
visitors, &c.? If it is a public place, What passengers might be 
present at the given time? 

2. Relations of private affection and interest. What individuals 
must naturally be acquainted with the fact and its authors, in con- 
sequence of a habitual or occasional connection; arising from 
neighbourhood, family relationship, connections of interest, service, 
employment, study, or amusement ? * 

3. Public relations. What individuals, in virtue of their office; 
ought naturally to know the authors of the fact? What police 
officers? What magistrates? In the case of writings, what notary? 

The relation subsisting among accomplices belongs to the class 
of private relations. ‘The supposed delinquent may have associates 
among malefactors by profession, men who keep suspicious houses, 
smugglers, thieves. Even when men of this stamp are not involved 
in the fact in question, they may be called as witnesses. There 


a SS 


* Mr. Colquhoun has given the following table of the sources of evidence in 
a case of theft :—1. The abode of the suspected person. 2. The abode of the 
woman with whom he cohabits. 3. Pawnbrokers’ duplicates found in the 
possession of the one or the other. 4. The abodes of their near relations or 
intimate companions. 5. The abodes of such receivers by profession as the 
accused is particularly connected with. 6. The public-houses which he is in 
the habit of frequenting. 7. The lodging of his washerwoman. 


JUDICIAL EVIDENCE. 323 


ought to be no seruple in subjecting them to this obligation, which 
may act as a check upon them, by showing them the danger of 
these pernicious associations. 

Delinquents after conviction, and particularly those who are 
about to suffer capital punishment, are sources of evidence. Every 
thing that might lead us to fear a false testimony is weakened, or 
vanishes altogether at so solemn a moment; and every thing 
serviceable to the cause of truth is at its highest point of strength. 
This, then, is a valuable opportunity, of which as much advantage 
as possible ought to be taken. 

A still wiser measure would be to suppress the punishment of 
death; or, at least, to employ it only on very rare occasions, 
because, by destroying malefactors, we destroy a source of evidence, 
This consideration has been developed elsewhere. * 

In France, the confessions of a dying criminal are anxiously 
sought after by the judges, who employ for this purpose even the 
officers of religion. This forms what is called testament de mort. 

In England, where the loss of evidence is scarcely considered an 
evil, this source, as well as many others, is not made use of. 

The words of a dying man, tending to inculpate some particular 
person as the occasion of his death, are admitted without hesitation, 
though they can be obtained only in the form of hearsay, and 
cannot be subjected to cross-examination ; but disclosures made 
by a condemned criminal, and tending to inculpate his accomplice, 
are not admissible evidence. If you ask the reason, it is ready; 
being a condemned criminal, he is infamous aud unworthy of 
credit. But if this same individual, instead of being sacrificed to 
justice, had previously received the royal pardon that he might 
betray his accomplices, his testimony would not only have been 
admitted, but would have been sufficient to convict without any 
other evidence. When the strength of the motives which induce 
a witness to lie is at its highest point, the evidence is received ; 
when their influence has been more or less diminished, and the 
motives which lead him to tell the truth are in their greatest 
strength, the evidence is rejected. 

‘This exclusion is the more mnreasonable, because the case is one 
where we can make use of all those judicial securities which 
cannot be applied to the testimony of a man who dies a natural 
death. ‘The life of the latter is not under human contro], That 
of the former is in the hand of justice ; and after condemnation, no 
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* Treatise on Punishments, second edition, Book II. ¢. 18. 
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Jess than before it, all those guarantees which insure the truth of 
testimony may be applied,—examination, registration, publicity, and 
several others. 


CHAPTER VIII. 
MEANS OF SECURING THE APPEARANCE OF A WITNESS. 


Tur capacity of an individual to be a witness being established, 
it remains to secure his appearance. In doing so, the legislator 
and the judge must decide between two opposing interests,—the 
interest of justice on the one hand, and, on the other, the interest 
of the witness, in so far as the evidence required of him may ex- 
pose him to vexation and expense. 

Rule (1. As the appearance of a witness is always accompanied 
with some degree of vexation, it ought never to be required with- 
out a solemn declaration by the party that the witness is a necessary 
one. 

Rule II. Where the appearance of a witness subjects him to 
expense, it ought not to be required till he is made sure of an 
indemnity by the party calling him. If the party is unable to pay 
it, the judge will have to determine which will be the greater loss,— 
the loss of the witness by his appearing, or the loss of the party by 
his non-appearance. 

In ordinary cases, a witness, to whom the judge has repre- 
sented all the importance of the duty which the law requires of 
him, will never think of escaping from this obligation, or con- 
cealing from justice the information of which he may be possessed. 
The sureties necessary to secure his appearance may be called 
ordinary sureties. 

But in many cases, a witness will conceal himself, or even leave 
the country, rather than submit himself to this obligation and 
the vexations it may bring along with it. The sureties provided 
to meet these cases, which are cut of the common rule, may be 
distinguished by the name of extraordinary sureties. They are ne- 
cessary in the following cases :— 

]. In the case of accomplices. If, from the absence of suspicion 
or information, the proposed witness has not been accused 
yet knows that he was an accomplice in the crime, and is appre- 
hensive it may be proved against him, his reasons for keeping 


out of the way are not less strong than if he had been directly 
accused, 


> and 
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2. In the case of subornation by one of the parties. This term, in 
its usual acceptation, is applied to a positive offence,—a false 
testimony given by a suborned witness. But the issue of the 
cause may be equally influenced by a negative act,—the withdrawing 
of an essential witness. The latter has even this peculiarity, that 
it brings about the same result as falsehood without being exposed 
to the same infamy, or (unless it has been specially provided for) 
to the danger which attends false testimony. To leave the country 
is always sufficient to escape any personal punishment; and, though 
this be an inconvenience, it is one which may be very great, or 
absolutely nothing, according to circumstances. In some cases, no 
sum a suborner could offer would be effectual; in others, where 
the individual has nothing to detain him, the smallest sum may 
turn the balance. 

3. Sympathy of affection ; that is, sympathy with the party whose 
interests will be injured by the evidence required. The domestic 
relations, those of husband and wife, parent and child, brother and 
sister, are the most apparent sources of it ; but if mere friendship 
could induce Theseus to penetrate into the infernal regions to 
deliver his friend, much more will it determine a man of the most 
ordinary stamp to cross a stream, pass a frontier, or visit a foreign 
country; to say nothing of the motives of interest or pleasure 
which may be united with it. 

These examples sufficiently show, that now and then cases will 
occur, in which the strongest sureties to secure the appearance of 
«a witness will not be too much. 

When the witness is disposed to escape from the duty which 
justice requires of him, his conduct will generally be regulated by 
the measures which the law has taken to guard against his disap- 
pearance, and by the consequences that are attached to it. 

If, agreeably to the most evident rules of common sense, the con- 
sequence of not appearing on the first summons is an obligation to 
appear on the second, and so on, tolies quoties, with a punishment 
attached to every failure; the refractory witness, whatever be his 
object, or whatever be his motive, cannot but see the inutility of 
resistance, and the approach of the moment when he will be com- 
pelled to surrender, after a struggle in which he alone is a sufferer, 
Setting aside, therefore, certain accidental circumstances which 
would make it particularly inconvenient for him to appear on a 
certain day, he will very seldom form the project of eluding the 
judicial summons. To gain this end, he must have the design of 
emigrating, or of concealing himself; or he may think, that during the 
interval between the first aud second summons, some other piece 
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of evidence will be lost, that some other essential witness, for 
example, will have left the country, or be on his death-bed ; and 
that when this evidence is lost, his own falls of course. 

These reasons of the loss of evidence, as they belong to the 
nature of the crime or to accident, may be called natural causes ; 
but there are others arising from the law itself, or from the manner 
of administering it, which may be called factitious causes. 

If, for example, the law assigned a fixed period, incapable of 
extension, a single and appointed day, for the performance of a duty 
which may encounter insurmountable obstacles, and require ne- 
cessary delays; if it named a day for the examination of the 
witnesses; and, in case of their absence, refused to compel their 
appearance on any subsequent occasion, there would be factitious 
causes of the loss of evidence. I acknowledge that such judicial 
conduct is an absurdity merely imaginable, and whose existence 
dare not be supposed. For, on this supposition, the legislator 
converts into an irreparable injury what in itself was a reparable 
injury. He enters into partnership with malefactors; and, by 
measures which he has previously arranged, he secures te them a 
success which they could not have obtained by any other means. 
It is he himself, with his eyes open, that brings about this last 
catastrophe which is the death-blow to all his other labours, and 
prepares, with the most imposing pomp, a court of justice, merely 
that guilt may march out of it in triumph. 

And yet, it would not be difficult to find, in the practice of 
even the most celebrated tribunals, various examples of this con- 
tradiction in legislation. 

In England, in the most heinous cases, those of felony, witnesses 
cannot be heard on a second subpeena unless a new trial be granted. 
But if the verdict has been in favour of the prisoner, whether right 
or wrong, it is an inflexible rule not to grant it. 

It is evident that the advantage is all on the side of the male- 
factors, and of the worst kind of malefactors. What a contradiction! 
In cases of misdemeanor, greatly inferior to the former, the law is 
far from being so inflexible,—it allows you to retrace your steps, 
Thus, the possibility of doing justice is inversely as the importance 
of the case. 

Formerly it was much worse. It was only in 1702, that a 
statute was passed to make the appearance of witnesses in favour of 
the accused compulsory; up till that time, it depended on them- 
selves to obey or disobey the summons; there was no legal means 
of compelling # man to put himself to a little trouble, though 
his evidence was to save the life of an innocent person, 
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No maxim has been more abused than that which holds, that it 
is better the guilty should escape than that the innocent should be 
condemned; but, making every proper deduction for these senti- 
mental exaggerations, it will always be indisputable, that of the 
two evils, the punishment of the innocent is the greater. This 
being admitted, it cannot be denied that an exculpatory witness 
who disobeys a summons ought to suffer the severer punishment. 
It ought to be observed, however, that in this case, the moral 
sanction, seconded by feelings of humanity, makes up in some 
measure for the want of the political sanction; but, unfortunately, 
the influence of the moral sanction, and of humane feelings, is un- 
certain and precarious. 

After all the labour that has been expended on the French 
law, it remains, in this respect, where that of England was a century 
ago. An exculpatory witness, summoned by the accused, may 
present or absent himself according to the degree of favour which 
he feels toward the party. The case from which | draw this con- 
clusion is, if the report be correct, that of treason committed 
against the first magistrate of the state. In Pelletier’s report of 
the trial of the prisoners charged with having formed a plot to 
assassinate the First Consul, Demerville, one of the accused, com- 
plained of the absence of the Consul Cambacérés. “ I demand,” 
said he, “ that the court order him to appear.” The President 
answered, “ The court has no power to do so. The attendance of 
exculpatory witnessess is voluntary. Their absence is an answer: 
it is as much as if they declared, we have nothing to say in favour 
of the accused.” * 

We have seen that the order to appear ought to be more binding 
on the exculpatory witnesses than on those for the prosecution. 
The principle, which, if the report be correct, the President put 
forth, cannot be maintained. “ Absence is an answer ;” but do they 
know what questions the prisoner means to put to them? Is it not 
concerning a fact which they alone know, and may not his whole 
defence depend on the proof of this fact? “ Their absence is as 
much as if they had declared that they had nothing to say in favour 
of the accused!” No, it is rather the contrary; it means, ‘‘ I dare 
not appear; and even if I durst, I would not. There is a superior 


power which wishes the accused to be found guilty. Shall I, of my 


own accord, go into a court, in which I must either save the 
or ruin him at the 


accused at the expense of my own interest, 


ape 


* Paris, published by Pelletier, No. 220. February 1800. 
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expense of my reputation?” This language may be true or false ; 
but, if any meaning can be given to silence, this explanation is 
perfectly applicable to the situation of the accused, and of those 
who deny him the first duty which we owe to an unfortunate fellow 
citizen. 


CHAPTER IX. 


OF ORDINARY SECURITIES. 


Ix ordinary cases, such as we have described them, all that 
is required of the legislature is, to attach a punishment to the dis- 
obedience of the witness; and all that is required of the judge is, 
that, while he informs the witness of the day and place at which he 
must appear, he inform him likewise of this eventual punishment. 

In regard to the nature of the punishment, it is only necessary 
to apply to this particular case the principles which have been 
explained in another work.* IT shall merely repeat the first of the 
rules there laid down, to show how defective the ordinary practice is. 

Rule I, The punishment ought to exceed the gain to be made by 
the offence. 

In the case in question, it is evident that there are no assignable 
limits to the profits of the offence. The gain made by withdrawing 
a witness may be quite as great as that made by suborning a false 
witness. Every result, mischievous for individuals or the public, 
and advantageous for the suborned witness, or the party with whom 
he is connected, may be produced by the one of these causes as 
much as by the other. 

If the infamy attached to false testimony cannot be applied to the 
criminal abstraction of testimony, the other punishments, which 
consist in imprisonment and pecuniary mulcts, ought to be ap- 
plicable to both cases, and unlimited in both. 

What is the effect of limiting the pecuniary mulct to a certain 
sum? In offences where the gain is greater than the punishment, 
it is pro tanto a permission. The question, for example is, whether 
a testament bequeathing 200,0001. be authentic. The proposed 
witness can prove it to be a forgery; and the fine for not appearing 
is 10,0001. What is the consequence? That the forger who 
framed the will gives the proposed witness 10,0001. to mect the 
fine, and enjoys in perfect safety an inheritance acquired by fraud ; 
deducting only the sum which has been expended on purchasing 
the silence of the witness, 


See the Traités de Legislation, vol. 11. p. 143, 162; 2d edition. 
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This truth, simple as it is, has not been acknowledged in the 
jurisprudence of France. Whether the case be criminal or civil, 
and whatever may be its importance, the law of that country has 
fixed the mulct to be levied on a witness who neglects to appear, at 
ten francs. * 

Is there, besides the ten francs, any concealed punishment? 
There is no insinuation of this sort in the text of the law, and the 
summons itself is equally silent. If this then, be ull, it is evident, 
that wherever the matter in dispute exceeds that trifling sum, the 
legal punishment is absolutely nothing, and the party is left at the 
mercy of an individual whose testimony is unfortunately necessary 
to him. 

In England, the fine mentioned in the subpoena is always an 
hundred pounds. But, besides this punishment, which is limited, 
and therefore ineffectual, there is another behind which is un- 
limited. The offence is a contempt, as it is technically called; it is 
considered as an offence against justice, and is punishable as such, 
by unlimited fine and imprisonment. This subsidiary punishment is 
perfectly sufficient for the object in view; but why is it not 
announced in the subpcena? And the point thus omitted is the most 
important; for the fine of 100/., the only punishment mentioned, is 
ineffectal, while the fine and imprisonment for a contempt, of 
which not a word is said, are in full vigour. The greater part of 
judicial instruments and legal formulas are equally defective with 
that of which I have been speaking. 

Another principle in regulating punishments in this matter is, 
that fines should go to indemnify the injured party. Here the law of 
England may, toa certain extent, be quoted as a model. In civil 
causes, if a witness who has been offered his expenses fails to 
appear, and has no sufficient excuse, he must pay the party 10/ 
for every failure, besides being liable in such damages as may 
afterwards be given in an action of debt ;—a pecuniary punishment 
proportioned to the offence, and applied to the indemnification of 
the injured party. All this is as it should be. 

Unfortunately, this wise system has not been extended so far as it 
ought. To give the party a right to this satisfaction, the suit 
must be in a court of record; and there are many courts of justice, 
which are not courts of record; particularly the ecclesiastical 


———$————-—— ——. ——— 


* Pratique civile, Paris, 1788, p. 503. Ordonnance of April 1667, lit, 29, 
art-8, p.220; Dumont, Style criminel, p. 18. By the existing code, the fine 
may be carried as far as an hundred francs; Code d’instruction criminelle, 


No. 80. 
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courts, which have cognizance of wills, and the courts of equity, in 
which the most important cases regarding property are discussed, 
not to say, engulphed. 


CHAPTER X. 


EXTRAORDINARY SECURITIES. 


I, Pledges and Recognizances. 


A PLEDGE is given for the future performance of a particular 
act, when a thing or sum of sufficient value is deposited in con- 
fidential hands, on condition that, if the promised act be performed 
in due time and manner, the pledge shall be restored; and if 
not, that it shall be otherwise disposed of; that the whole, or a part 
of it, for example, shall be given as an indemnification to the party 
injured by the non-fulfilment of the act. 

Immoveables are the best pledges. They do not bring with them 
the vexation and expense which may attend the parting with a 
sum of money. It is only necessary to give public notification that 
the thing pledged is no longer res in commercio. 


IT, Recognizances. 


Bail is given when, instead of an actual deposit, one or more 
persons bind tlremselves as answerable for the execution of the act 
in question by their principal ; that is, by the person for whom they 
become bound. ‘The obligation is such, that, if the act be duly per- 
formed, the obligation is at an end; but if it is not performed, the 
cautioners are subjected to some specific inconvenience,—commonly 


to pay a sum of money as satisfaction to the party injured by non- 
performance, * 


Ill. Personal Arrest, 
Only one or other of the two following considerations can justify 
so vexatious a proceeding :— 
1. That the witness intends to leave the country on purpose to 
evade his obligation; and either cannot, or will not, find sufficient 
security. 


2. That arrest is necessary to bring forward securities who would 
not otherwise appear, 

The consequence of imprisonment from the want of securities is, 
that the witness is deprived of his liberty till the mome 
a a 

* See the Treatise on Legislation, second edition, vol. IL, p, 157, of Bail. 
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examination, unless the judge be of opinion that this vexation is 
greater than the evil which might result from the want of the 
evidence. 

If the design to leave the country, in order to disappoint justice, 
be sufficiently proved, the severity of the measure must not excite 
any regret. The imprisonment fulfils the object of punishment, 
and operates as an example. 


IV. The choice of « domicile for judicial correspondence. 


By the choice of a domicile, I mean what the expression signifies 
in French law; viz. that the dwelling of some respectable person, 
the attorney or counsel, for instance, of the individual concerned, 
shall be appointed to be his domicile, to which all necessary com- 
munications shall be addressed; so that, if they have been sent 
thither, he shall be held to have received them, and shall be 
reckoned culpable, if he disobeys the orders which are thus served 
upon him. 

This choice of a domicile necessarily implies, that he shall not 
change it without the permission of the judge. This obligation 
being laid upon him, he cannot disappoint it without exposing him- 
self to the suspicion of intending to leave the country, and con~ 
sequently to personal arrest. 


V. Protections, when the Witness is wn a foreign country, and has 
removed previously to being summoned. 

By protection I mean, an assurance to the witness of exemption 
from personal arrest within the limit of the jurisdiction in question, 
during the time necessary to come to the seat of justice, the duration 
of the suit, and his return after it is concluded. 

A security of this sort is one given, not by, but to the witness. 
It implies that he is liable to be arrested, whether it be for a crime 
or for debt, In the case of acrime, the protection may be con- 
sidered as a pardon, a temporary and partial remission of the 
punishment for this particular object. It is thus a sort of bank- 
ruptcy on the part of justice, in order to avoid a greater injustice, 
which would be the result of the loss of his evidence. It is the 
business of the judge in this, as in every other case, to balance the 
inconyeniencies, and grant or refuse the protection according as the 
one scale or the other preponderates. 

The great number of small independent states that composed the 
Germanic body, gave occasion to this arrangement, which, at first 
sight, must have appeared so strange to other countries. It 


suggests the idea of a negotiation, and a sort of bargain between 
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justice and a man who has escaped from the laws. However, this 
compromise, so far from producing bad effects, has always been 
to the advantage of justice, even when made with the greatest 
malefactors. * 

There are examples of the same sort in English law. A pro- 
tection against arrest for debt is granted to persons who are required 
to appear as wituesses in a court of justice. 

The difference between the two systems is considerable, and is 
easily accounted for by the different circumstances of the two 

‘countries. As a man can leave Great Britain only by passing the 
sea, justice had a much surer hold of malefactors than in Germany, 
and consequently, was not reduced to the necessity of treating with 
them. As, in England, the exemption is granted only to a particular 
class of persons—debtors, every thing connected with it is governed 
by a general rule, and nothing is left to the discretion of the judge. 
In Germany, the exemption includes criminals of every sort; and it 
was therefore necessary to leave the judge a considerable discre- 
tionary power. In eyery case, the judge had to compare the 
danger of admitting a criminal into the country with the urgent 
uecessity for his evidence. 


VI. Death-bed Examination. 


The principal object is equally gained, whether the witness is 
carried before the judge, or the judge repairs to the Witness ; but 
in both cases the evidence appears in an inferior form. Publicity, 
the most beautiful feature of justice, cannot exist in a private 
chamber as in an open court, and least of all, in a sick chamber, 

A deposition taken thus privately, however inferior it may be, is 
better than a total loss of the evidence, particularly if there Seth 
other means of establishing the fact. Although such a deposition 
taken directly from the witness, does not bring with it all the 
securities of a public deposition, it is much better than any other 
species of evidence derived from the same source; better, for 
instance, than a casual writing in his own hand, or the anise of 
those who surround him. It is preferable to a deposition by himself 
even upon oath, made uno flatu, without the presence of a cause 
and without those incidental questions which bring truth to the cha 

An objection may be drawn from the occupation of the judge, 
and the time required on such an occasion. But, besides that tie 

er e 
* In Germany, these protections are granted onl hi 
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circumstances we are considering must always be of rare occur- 
rence, if the judge has the power of naming a deputy, the objection 
falls to the ground. 

Ought the evidence, thus taken, in an inferior form, to be taken 
the moment the circumstances arise, or ought it to be postponed, 
subject to the inconveniencics of the necessary delay, in the hope 
that the patient will recover his health and be able to give it 
publicly ? This must evidently be left to the decision of the judge. 
The reasons on both sides may vary in all possible degrees, and an 
inflexible rule would necessarily be erroneous. The great danger 
is, the total loss of the evidence by the death of the witness. 

The forms to be observed in such a case are matters too minute 
to occupy us long. The principle on which the judge must act is, 
to take the evidence with all the securities which the state of the 
witness allows. 


CHAPTER XI. 


THE PRODUCTION OF REAL EVIDENCE. 


Waar has been said concerning the discovery of personal 
evidence, may be applied with little yariation to real evidence. 
The means to be employed will assume different -characters and 
names, according as the things themselves are moveable or im- 
moveable, perishable or imperishable, endowed with a value of 
their own, or only a conventional value, such as decds, con- 
tracts, &c. 

Some of the means are directed to two objects :—to secure the 
production of evidence for the purposes of justice, and to aid the 
preventive police. Of this kind are the measures taken against 
certain negative offences which consist in evading taxes; par- 
ticularly the taxes on certain manufactures and other branches of 
industry. When an officer is appointed to inspect the operations 
of a brewery or distillery, he has the legal right of entry and search. 
So long as this inspection prevents the offence in question, the 
object of the police is gained, and all ends here. Ifthe payment of 
the duties is evaded, or any of the forms prescribed with the 
intention of securing them is omitted, the officers collect the evidence 
for a court of justice, and arrangements established to prevent the 
offence, assume the character of a precautionary measure to obtain 


evidence of it. 


The distinction between ordinary and extraordinary securities is no 
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less applicable to real evidence than to persons. The ordinary 
security, in regard to persons, consists in a judicial order to appear, 
under a certain penalty in case of disobedience; the extraordinary 
security in real evidence, consists in an order addressed to the pro- 
prietor or possessor of the thing in question, to be in readiness to 
produce it on the first requisition. 

The extraordinary securities, bail, the appointment of a domicile, 
protections, and the personal visit of a judge, employed towards 
persons whose deposition it is wished to secure, are equally appli- 
‘able to individuals who are the proprietors or possessors of things 
considered as sources of real evidence. 

In regard to persons, the most efficient of all securities, but the 
last to be employed, is, to arrest the witness and carry him before 
the judge; the same measure may be adopted in regard to things 
with far less difficulty and vexation. 

The utility of investigatory procedure, in so far as it concerns 
persons, is confined to discovery; but, in regard to things, it has 
a wider extent. Why? Because a man cannot conceal himself in 
a box, or be clandestinely passed from hand to hand; but a diamond 
or a contract may be put out of the way in this manner with the 
utmost facility. If, then, one of the persons through whose hand it 
has passed is known, this gives the means of following it from one to 
another until it is found; and not one of those who have had it in 
its course can deny that he received it, or refuse to tell to whom he 
gave it, without incurring the penalties of false testimony. 

Here is a mode of procedure which goes straight to its object. 
If an example of an opposite kind is required, it is at hand. A 
certain document is necessary to one of the parties; let us say the 
plaintiff. This document is in the hands of his adversary, or ofa third 
party, who, though not himself interested in the case, is favourable 
to his adversary. The way in which the law has provided for this 
case is the following: there is a certain form of summons which 
enjoins the proposed witness to appear before the judge on a 
particular day, and to bring with him the document in question, 
What will he do? If he has common sense he will not bring it. 
“Where is the document?” says the judge; “In the hands of 
Secundus,” answers the witness ; “ Secundus wished to see it, and 
I lent it to him before I was subpeena’d. After I had received my 
subpoena, 1 asked the document back ; he promised to return it ; 
the very last thing I did, was to go tohim inorder to get it and give 
it into you. He told me that he had searched among his papers, 
and unfortunately, had not been able to find it.” This witness 


makes a fool of justice, and when the cause must be decided during 
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a single sitting, without the possibility of a subsequent hearing, he 
makes a fool of her most successfully. Yet, what does he risk ? 
Nothing ; for every word he says is strictly true. 

Substitute for this puerile procedure the mode of investigation 
which the nature of the thing requires. The plaintiff, following the 
document from hand to hand, is as certain of getting at it, as the 
hound is of finding the retreating place of a fox. It may be destroyed, 
but he who destroys it acts at his peril, and the punishment 
descends upon his head. He cannot laugh at justice with impunity, 
as he does in the example which I have given. 

Real evidence, no less than personal evidence, requires the 
physical securities of seizing the thing that is to be evidence, and 
bringing it before a judge; not, indeed, when its possessor has 
a preponderating interest in its preservation, but when his probity 
is not secured by this guarantee. If he were unfavourable to the 
party, a summons to produce it might be a notice to destroy it. 
To have some chance of success in such a case, he must be taken 
by surprise. It is true that, suspecting the use which might be 
made of the real evidence in question, he may have destroyed it 
since it came into his hands; and, if no person knows that he had 
it in his possession, the evil is without remedy. But although 
vigilance is the virtue of vice, rascality is not always on its guard. 

If there be no power of unexpected seizure, the possessor of 
what is to be real evidence may have an interest in preserving it ; 
not for the purpose of honestly producing it, but in order to make 
it a source of gain, by selling it to the party who needs it. 


The Law of England. 

The law of England is extremely defective as to the means of 
securing the production of real evidence. It frequently leaves the 
parties ina state of deplorable weakness, refusing them all assistance, 
or making them purchase it at an extravagant price. 

Things are better managed in certain cases of felony; the injured 
party can do something; he can seize what is to be real evidence, 
as he may seize the person. But even here appears absurdity, that 
protectress of all crimes. You may search the house of a man to 
find evidence against him; you may search his clothes to find 
stolen goods, or the instruments with which he commits his depre- 
dations; but you cannot ask him where the thing you are seeking 
is to be found. A woman may be subjected to a search which 
modesty does not allow to be described, but anxious care must be 
taken not to ask her a single question. 

In civil cases, when the possessor of real evidence is the de- 
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fendant, a sort of remedy is supplied by a species of law different 
from the common law; a species of law with which no other 
country has the misfortune to be acquainted, and which bears the 
most specious and deceitful of all names, equity. * 

If a litigant is so unfortunate as to listen to the voice of the 
Syren, and an attorney is so unprincipled as to adyise him to it, 
the gates of the labyrinth are opened, and he is involved in the 
windings of this region, where vexations advance from every 
quarter with seven league boots, and justice creeps on with the pace 
ofa tortoise. The plaintiff files his bill against the defendant for a 
discovery, (such is the language of this country) ; after a certain 
number of months or years, most probably years, he learns what 
he might have learned in a day or in an instant, if the first rules of 
good sense had been followed; he learns that the defendant has 
nothing to discover; the document does not exist ; or if in existence, 
it exits somewhere else, on the earth or in the moon; it is his 
business to guess where. 

All the various proceedings and counter-proceedings by which 
the easiest operation is retarded, prolonged, and suspended, form 
a whole, the history of which it would be impossible to give in a 
few words. 

If the defendant, again, requires a document which is in the 
hands of the plaintiff, do you suppose that he is allowed to obtain it 
by a direct summons, though the parties are already engaged in 
that very court? Quite the contrary; he must file a cross-bill, 
begin a new suit, double the vexation, delay, and expense; beget 


* Tt may be proper to remark once for all, that Mr. Bentham and his editor 
like most common lawyers, and all di/lettanti lawyers and foreigners, have not a 
single idea, correct in point of fact, or sound in point of reasoning upon the 
principles or practice of courts of equity. It is useless to waste time in 
exposing the blunders of profound and complete ignorance. If Mr. Bentham 
instead of forming his opinions from the laughable assertions made b 
haranguers in the House of Commons, or rhetorical speculators in reviews nes 4 
newspapers, will only devote a month to regular attendance in the Vice 
Chancellor’s court, (we select it, because there he will best see the varimen 
routine and practical operation of equity,) he will himself treat the notions 
which he has hitherto entertained and expressed on the subject, with the 
contempt which they so well deserve. Is it sound philosophy to dogmatize 0 
large assemblages of multifarious facts without any acquaintance with tl it 
details? Is it patriotism to vilify, in the confidence of audacious ignorat ha 
highest of a ordinary tribunals of the land? : DN a 

The English system of equity, like all human institutio i rots : 
comparing it as a whole, either with the common law Ce pipe ot pet 
foreign law, it is the most rational and effective system of juris patient whi oj 
now exists, or ever existed in the world. Even our own comme Ta “p< 
cellent as it is in its own department, would be an intolerable n naihes. 
a mere instrument of wrong, if it were the only system administered in tha 
kingdom, and were not modified by the interference of courts of equity ii 
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one suit out of another, and so stretch it to an enormous extent, 
The boa, that prodigious serpent, as thick as a cable, which will 
swallow at once a whole stag, while the horns are seen projecting 
from its mouth, and which, with the neck swollen and distended 
lies motionless while it digests, is a fit emblem of a suit in a court 
of law, swallowed up by another in a court of equity. 


CHAPTER XII. 
RULES FOR THE INSPECTION OF WRITTEN EVIDENCE. 


Wuewn the forms of proceeding require that the evidence be 
heard, and the decision pronounced at one sitting, the power of 
employing documents as definitive evidence would, in many cases, 
be of very little use, without the power of previously inspecting and 
copying them. The chance of their being useful varies infinitely, 
according to the size of the documents, according as they are well 
arranged or in confusion, according as they are provided or un- 
provided with those aids which facilitate research; such as tables 
of contents, indexes, &c. 

Preparatory inspection, necessary in proportion to the size of the 
documents, relates to the following purposes: 

1. An opportunity of separating what is pertinent to tne cause 
from what is irrelevant. 

2. To give the time necessary for arranging the materials selected 
observing their application to the cause, and the conclusions that 
may be drawn from them. 

3. The time necessary for transcribing either the whole < these 
passages or extracts from them. 

Let us now see what rules ought to be established for the 
inspection of civil documents. 

Rule I. The judge ought not to allow previous inspection of a 
document without the consent of its possessor, unless it is to be 
used as definitive evidence. 

Rule I. When the document is to be used as definitive evidence, 
the power of previous inspection ought to be granted, even without 
the censent of the possessor. 

Rule IE. If the documents in question are mixed up with others 
which have no connection with the case, and which it may be 
injurious to divulge, the judge, at the request of the party interested, 
will, in such particular case, make such arrangements as are 
necessary to reconcile the cpposing interests, 
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For instance, in the case of merchants’ or manufacturers’ books, 
containing the secrets of his commercial transactions or his pro- 
cesses, or in the case of the minutes of a public register, such as the 
books of the Admiralty or the War-office, the party will not be 
allowed to inspect and copy them, unless precautions are taken to 
confine his examination to what is necessary to him. The judge 
or his deputy, on a solemn declaration by the possessor of the 
books or the registers, that it is necessary to prevent such and such 
a part from being examined, will seal up the leaves which ought 
not to be read. 

The different measures to be taken in such a case may appear too 
minute; but circumstances may occur in which they become 
absolutely necessary :—in cases, for example, regarding political 
or military operations; for there the disclosure of a secret might 
be of the utmost consequence. It is true that, in such cases, the 
greater number of governments, and particularly an absolute 
monarch, would cut the knot at once, by forbidding any part of 
the public registers to be communicated; but in every govern- 
ment the regular course of justice, and pre-ordained arrange- 
ments, may be advantageously substituted for the exercise of 
arbitrary power. 


The Law of England. 

In the law of England, the right of previous inspection, contrary 
to the will of the other party, seems to be of comparatively modern 
date; it is one of those happy innovations, which, in spite of 
indolence, glide into the system from time to time, nobody knows 
how. 

Under a system in which the right of obtaining definitive, and 
much more investigatory evidence, had been, under a multitude of 
pretexts, greatly confined, every thing that concerned written 
evidence was necessarily on a still worse footing than personal 
evidence. The practice of keeping books and journals, writing 
letters, and taking minutes of all public transactions must have 
become general, before judges would extend their powers, so far as 
to order the production of these documents. It is true that contracts, 
properly so called, are of great antiquity ; but writing and reading are 
different arts. Even at this day, a person who executes a bond is 
presumed not to be able to read. When he brings an action on his 
bond, he does not ask to read it himself, but to hear it read, 

In running over * Conyers’ Digest, I find that, out of thirty-two 


a 


* Mr. Bentham’s editor probably means “ Comyn’s Digest.” 
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cases in which this previous inspection was demanded, it was 
granted in sixteen, as reason and justice required, and refused in 
sixteen. In two cr three of the latter, the reason of the refusal 
seems to be the irrelevancy of the demand, or a preponderating 
vevation to the other party; but in the rest, I can find no datum to 
lead to the reason why inspection was refused, 


CHAPTER XIII. 


OTF WRITINGS. 


Tne measures to be taken to secure the production of evidence, 
are the same in written as in real evidence. 

The procedure must be different, according as the authenticity 
of the writing is denied or admitted. If it be disputed, the original 
ought to be produced; for the same reason, the body of a person 
recently killed, the clothes he wore, and the instrument with which 
he has been killed, are produced. But if the authenticity is not 
disputed, then, as the subject of examination is not the writing 
itself, but its tenor, a copy may serve the purpose as well as the 
original, and the inconveniences which frequently result from the 
necessity of producing the original may be prevented. 

Every thing, which is useful in discovering real evidence, may be 
equally so in discovering written evidence ; the precautions to be taken 
against the disappearance of a writing, or its passing clandestinely 
from hand to hand are the same. They are even more necessary ; 
for, as a document has no intrinsic commercial value, but only a 
relative value, it is more exposed to the danger of being destroyed 
for the purpose of annihilating the evidence arising from it. 

As to getting at the evidence which the writing furnishes, the 
document speaks for itself, and that in a less figurative sense than 
anv article of real evidence ; it being always understood, that its 
authenticity is not disputed. For, if its authenticity is disputed, the 
discussion of this question is generally more dificult and complex, 
than any which may arise as to the authenticity of articles of real 


evidence. 


Means of preventing or remedying the suppression of written evidence. 


In the preceding chapter, we mentioned the difficulty of securing 
the preservation of an article of real evidence in the possession of 
an adverse party. This difficulty, in regard to written evidence, 
will be greater in some cases, and smaller in others. In real 
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evidence, the value of the thing itself gives a proportional security 

against its destruction; but in what sense ? Against its destruction 
as a thing useful in itself, but not against its destruction as an 
article of evidence; it will not be destroyed, it will be altered. 
If two fathers are disputing the paternity of a child, neither of them 
will destroy it; but if there be a wart or a mark on its body 
which may serve as real evidence, the security which there is for 
its life, does not extend so far as to preserve this excrescence. The 
value of the form of a gold box, with the cypher of the owner, may 
prevent the use of ihe crucible and the melting pot, but is uo 
security against the disappearance of the cypher under the hammer 
or the file. 

When a writing is in the hands of an adverse party or of a third 
party, who is connected with him by interest, the only security for 
the production of the writing, (unless it has been seized unex- 
pectedly,) is the chance that the party may know it will be ne- 
cessary to himself on some subsequent occasion. It has no absolute 
value; its chance for safety or destruction, depends on its relative 
value in the eyes of its possessor. 

This is the danger; how is it to be obviated ? 

When the document is in the hands of the adverse party, (a con- 
tract, for example,) the judge ought to declare, that, if le does not 
produce it, he shall not be allowed on any future occasion to 
make use of it for his own advantage; that for him and his repre- 
sentatives it is henceforth null and void, destitute of all judicial 
force and effect. This implies, that it has been duly proved that 
the party had it in his possession, and has criminally suppressed 
it; and it would be necessary to add a clause, saving the interests 
of every other person interested in the deed and innocent of the 
fraud. 

To this expedient may be added another which is more ot 
and frequently more effectual. Was the deed ever in your possession ? 
Yes. How has it got out of your hands? Silence, or evasive 
answer's may furnish as satisfactory evidence, as an acknowledgment 
of the fraudulent suppression. 

But what is to be done when the tenor of the decument is 
unknown ? Tt must be presumed to be as favourable as possible to 
the party who calls for it, and unfavourable, in the same degree, 
to the party who suppresses it. Nothing can be more just. You 
conceal that document; we must, therefore, ‘gnamnlinsy that, if pro- 
duced, it would decide ‘i cause in your adversary’s favour to the 
full extent of his demand, 


When the document is in the bands of a third party, this remedy 
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is not so simple or sure. The judge must endeavour to ascertain 
from all the circumstances of the case, and from the examination of 
Witnesses suspected to be privy to the fraud, whether the destruction 
of the document is real or pretended; whether it has been acci- 
dental or intentional; whether it was accompanied with bad faith ; 
whether the design of it was to serve the adverse party or some 
other person. If the collusion of the adverse party is proved, he ought 
to lose his cause; and the judge may declare the document null, as 
to any beneficial consequences which the suppressor might derive 
from it. Ifa witness is proved to have been privy to the fraud, he 
ought to be punished for this as well as for any other species 
of fraud. 

It will often happen, that evidence sufficiently strong to prove 
that a document exists and is suppressed, will not be sufficient to 
establish the collusion of a witness and justify punishment. What 
shall the judge do in this case? In a civil case, where the interests 
of the plaintiff and defendant are equal, and one loses what the 
other gains, the probability of bad faith in the party who gains by 
the suppression of the document, is sufficient to turn the balance of 
justice against him, if it should otherwise be equal. 


CHAPTER XIV. 


COURSE TO BE FOLLOWED WITH REFRACTORY WITNESSES. 


Tris is the difficult point ; the legislator can only make a choice 
of inconveniences. That awitness who has all the requisite qualifi- 
cations should give his evidence is desirable for the same reason, 
and in the same degree that justice is desirable. Little is gained 
by bringing him before the judge, if, when he is there, he refuses 
to speak. Such a refusal is an offence against justice. Whatever 
may be the motives which urge the witness to this act of dis- 
obedience, a power must be found sufficient to overcome them, 
otherwise, the issue of the cause, that is, of every cause, and all the 
powers of law and justice, are laid prostrate at the feet of every 
witness whose evidence is necessary. 

Let us begin with taking a distinction between a witness who is 
a party in the cause, and one who is not. This fundamental dis- 
tinction throws a great deal of light upon the subject, and re- 
moyes part of the difficulty. 
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1. If the witness is a party, he is under the power of justice. If he 
refuses to speak, he loses his cause. Ifhe is plaintiff, his claim is re- 
jected. What he asks from the judge is the performance ofa certain 
service. The judge answers, you have no right to it, for you refuse 
to fulfil an essential condition, without which I can do nothing tor 
you. Ifhe is defendant, the Judge says to him: that you refuse to 
speak can only arise from your having nothing solid to oppose to 
the claims of your adversary ; your silence establishes his right. 

If this rule be indisputable in civil matters, it is no less so in criminal 
cases. If the accused obstinately remains silent, when he hears the 
witnessess who inculpate him, and sees a body of evidence unfolded 
which must bring conviction to the judge, the inference against him 
is equally natural and legitimate ;—can he have any other reason for 
being silent, than the fear of involving himself still more deeply ? 
If he is innocent, it is morally impossible that he should refuse to 
speak ; he has every thing to gain, and nothing to lose by speaking. 
Silence is synonymous with confession ; confession is by words ; si- 
lence is a confession by deed. If he has it in his power to undeceive 
his judges, and yet will not do it, he dies of his own accord; he is 
a suicide. 

This, it will be said, is drawing too exaggerated a conclusion 
from mere silence. Silence, like all other circumstantial evidence, 
is liable to invalidating considerations; it may be the effect of 
incapacity, stupor, mental alienation; perhaps of a principle of 
honour or generosity. 

Undonbtedly ; and a judge must be very ignorant, indeed, of the 
first elements of the judicial art, if he cannot distinguish the nature 
and causes of silence. But we are speaking of cases where there is 
sufficient evidence of guilt against the accused,—evidence which he 
ought to be able to refute if he is innocent, and on which he 
can be silent, only because his conscience condemns him. In the law 
of England, where a guilty prisoner makes use of the privilege of the 
Jaw to be silent, and no questions are allowed to be put to him, can 
it be doubted that his silence produces an effect on the jury? It is 
in vain to deny it. Juries know by experience, that the innocent 
never neglect their means of defence. 

This principle being admitted, it is evident that all the means of 
constraint which have so long been used to force accused persons 
to speak, and obtain confessions from them, were altogether super- 
fluous. Torture comes at last to be merely a way of getting at 
something which is useless, under a public and well-conducted 
system of procedure, viz., a direct confession by the accused ; 
useless, I say, because its equivalent is to be found either in his 
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silence, or in the weak answers which he gives to the evidence 
brought against him. 

The present state of public opinion with respect to torture, frees 
me from the necessity of entering into any lengthened discussion 
concerning it. It may be regarded as a scourge which has ceased 
to exist, or which cannot long endure in the civilized countries 
whose tribunals it still disgraces. I shall give only a summary of ar- 
gument already known, which have been illustrated by cloquent 
writers. I throw a veil over the barbarity of the means employed ; 
were they even extremely mitigated, they would still be detestable. 
Every degree of rigour, even the lowest, when applied to accused 
persons to compel them to speak, is unjust, unnecessary, and 
dangerous. 

Torture is employed to obtain a confession for the purpose of 
supplying the insufficiency of the evidence. On this supposition, 
then, the crime is not proved. What does the judge do? He 
tortures a man because it is doubtful whether he be innocent or 
guilty ; he punishes on suspicion, that he may discover whether he is 
entitled to punish; to obtain evidence of the crime, he treats him 
as he would do if the evidence were already obtained. 

“ That is not the true state of the case,” “ the judge will answer; 
we have evidence; but we must have a man’s confession before 
putting him to death; it is necessary for our own complete satis- 
faction as well as for that of the public.” But can the means which 
you employ to obtain this satisfaction procure it? It is impossible ; 
these formal confessions, exterted by torture, are at least eqnally 
liable to doubt as the virtual confession obtained by the silence of a 
culprit, or the contradictions and absurdities to which he has 
recourse on his examination. The judge, therefore, gains no 
additional security; and those who hold, that the infliction of 
a capital punishment cannot be justified without a direct con- 
fession by the accused, must necessarily hold that such punishments 
ought to be abolished. There is no room for hesitating ; they must 
be abolished if they can be justified only by means so fatal to 
justice, and so formidable to innocence. ‘Torture, unnecessary 
where the criminal is sufficiently convicted, produces an effect con- 
trary to the object of the law when the criminal is hardy and 
robust, capable of supporting pain, and sufficiently attached to life 
to purchase it at this price ; he is assured of ultimate impunity, 
and escapes from a clear conviction. And who are the criminals in 
whose favour the chance siands the highest? Precisely those, who, 
on being liberated, will be the most formidable to society, and the 


most prolific in new crimes. 
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But suppose an opposite result, of which there are but too many 
and too authentic examples,—suppose that the accused person is 
innocent, and the acknowledgment of his guilt has been forced 
from him by the torture. The evil is incalculable ; a deep wound is 
inflicted on public confidence: innocence itself, the only protection 
that can be trusted to, is no longer a sure resource. And observe 
the contrast. The torture exposes the guilty to no danger; on the 
contrary, it is to him a means of safety; it is dangerous only to the 
innocent. The errors of this system are all indulgence to the 
guilty and destruction to the innocent. 

All this has been the result of a single false notion,—the idea 
that a confession is necessary. It is astonishing that it should have 
maintained itself so long in opposition to the example of England, 
where a confession, so far from being exacted, is not even received ; 
and where, nevertheless, public security, in regard to criminal 
justice, reached its highest perfection; but this security was 
founded on an open system of procedure, complete publicity, and 
the facilities afforded to every means of defence. 

What is called definifive torture, that is, torture applied to a con- 
victed criminal, to make him reveal his accomplices, does not rest 
on any better foundation. It may be certain that he had accom- 
plices, but it is by no means certain that he can tell who they 
were; the most specious appearances may, in this respect, be 
erroneous. ‘Two robbers may act together without concert; their 
meeting may have been fortuitous, and their connection only mo- 
meutary. The fires in London, in 1780, furnish a remarkable 
example of the same crime being committed by two or more indi- 
viduals who had no previous common design, On that occasion, 
two entirely different sorts of incendiaries might be seen in the 
same house, the one set fanatics and the other thieves. The 
fanatics might not be the less dangerous of the two; but it was 
not natural to suppose that they had any connection with the 
thieves. The same thing may happen in a great number of political 
offences. If there have been no acconiplices, there can be no 
disclosure, that is, no true one; for a false disclosure may always 
be brought out by the violence of the torture, and the prisoner’s 
desire to shorten it. This is a frightful danger, and many examples 
of it may be found in the history of the torture. 

I hasten to close so painful a snbject. 1 shall only make one 
remark, viz., that fortune has bribed justice and judges; a false 
guarantee has long stood in the way of the only true guarantees 
that can be trusted to in the administration of criminal justice. 

2, We now come toa very different case,—that of a witness who 


JUDICIAL EVIDENCE. 345 


is not a party in the cause, a witness who can Jose nothing by being 
silent, a witness who may even have good reasons for remaining 
dumb; and who, when examined by the judge, concerning facts 
with which he is acquainted, obstinately refuses to reply. For 
example, the witness may know perfectly where certain original 
titles are to be found; at what time a certain deed was executed ; 
what is the real situation of the accused; how this or that article 
of real evidence got into the hands of this or that individual ; who 
were the accomplices in the criminal act, &c. 

The offence of which a refractory witness is guilty may be defined : 
It is “an act of disobedience to justice, and consists in his refusal 
to disclose a fact with which he is certainly acquainted—so 
certainly, that he cannot deny it.” 

This is the negative offence to be prevented. But how shall 
it be prevented except by punishment; or, to speak more correctly, 
by means of coercion? 

These means ought to vary with the importance of the testimony. 

If the object of the investigation is, to procure new evidence 
against a known criminal who is already in the hands of justice, 
and there are other witnesses, his guilt may be proved in spite of 
the witness’s silence. The evil therefore is, in this case, at its lowest 
terms, and may be absolutely nothing. 

If it is an offence, the perpetrator of which is hitherto un- 
known, and in which there are neither proofs nor indications, the 
silence of a refractory witness is a more serious evil, because it may 
insure impunity to one or more offenders. 

All those means of constraint, which are such as to produce an 
irreparable evil, ought to be excluded ; the suffering ought to cease, 
if it be possible, with the disobedience. All those means, likewise, 
which imply bodily violence ought to be exchided ; otherwise, the 
very object in view may be disappointed ; the mind may harden 
itself against pain; pride may be excited, and a revolt against law 
may assume the pomp ofa triumph. 

Mere imprisonment will not always serve the purpose. Many 
motives may lead a man to submit to such a punishment ;— 
obstinacy, for instance, a false idea of honour, hatred, friendship, the 
hope of a reward, &c. There is one sort of constraint the effect of 
which may be regarded as certain, viz. imprisonment in solitude 
and darkness, with no other food than what is necessary to sustain 
life; the individual is left to his own reflections, and deprived 
of every stimulant to resistance, The darkness of a solitary dungeon 
humbles pride, and submission soon presents itself as a necessary 
resource, 


346 A TREATISE ON 


Were this penal constraint once established, it would not often 
be necessary to apply it. Jt seldom happens that an unwilling 
witness, when placed before the judge, absolutely refuses to speak ; 
he prefers taking shelter in subterfuges, and has but too many 
means of concealment without the possibility of convicting him. 
But if the legal punishment were abolished, the crime of open dis- 
obedience, which is now so rare, would become frequent. 

Such a law requires many precautions. The duration of the 
coercion must be limited, and it must be subjected to rules. 

First condition, The offence, that is, the ability of the witness to 
perform what is required of him, must be proved to the judge. 

Second condition. All possible publicity must be given to it, and 
the head of the judicial department must be immediately in- 
formed of it. 

Oppression, in all its forms, seeks refuge in secrecy; it dreads 
nothing so much as the light of day. The most tyrannical magistrate 
becomes moderate, and the most rash becomes circumspect, when 
he knows that the eyes of every body are upon him, and that he 
cannot judge, without being judged himself, * 


CHAPTER XV. 
MEASURES TO BE TAKEN TO PREVENT THE LOSS OF EVIDENCE. 


In treating of the loss of evidence, a distinction must be taken 
between the thing itself which is the source of evidence, and the 
evidence deduced from it. If the thing itself perishes, it is clear 
that the evidence to be drawn from it perishes likewise. But the 
thing may continue to exist in its natural and ordinary state, and 
yet be lost as a piece of evidence. An example will illustrate this 
distinction. If, in a case of murder, a coat stained with blood has 
been washed, this tends to its preservation as a piece of dress; but 
it is as thoroughly destroyed as a piece of evidence, in regard of the 
fact in question, as if it had been burned. 

The same distinction is applicable to personal evidence. The 
proposed witness may die; but he may be alive and incapable of 
being a witness, either from disease affecting his memory and 


* Cases may be cited in which the greatest publicity h 
. vase : r y has not prevented 
of injustice; but this exception ean occur only in judgments prsnounned in 


numerous tribunal, The more there are of judges, th : 
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intellectual faculties, or from a change of his abode, which puts 
him beyond the reach of justice. 

The means to be taken to prevent the loss of evidence, coincide, 
in general, with those which have been already explained as 
applicable to its production. If the latter object is gained, the 
former is gained. To produce the evidence and record its pro- 
duction, is all that is necessary to prevent it from perishing. 

Still, there are cases which require special provisions, according 
as the thing to be used in evidence is more or less of a perishable 
nature. 

Another general observation is, that nothing is better calculated 
to prevent the loss of evidence, than promptitude and expedition of 
procedure. But I do not insist on this point; for, although this is 
a very powerful consideration, the direct reasons for avoiding all 
unnecessary delay are still stronger. In fact, as every delay is an 
injustice, the propriety of avoiding this injustice is a sufficient 
reason against it, even though the delay should not endanger the 
evidence. 

Having premised these preliminary remarks, we may proceed 
to mention certain special measures which ought to be adopted in 
particular cases, in order to preserve evidence which is in danger : 

1. Accelerate the case on account of this danger; that is, give it 
a priority before other causes, to which, in the regular routine of 
business, it would have been postponed. 

2. Examine the witness before the time, at which, in the regular 
course of proceeding in the cause, he would have been examined. 
This priority may often be a matter of indifference in itself, but it 
may likewise be attended with inconveniences, and the judge must 
weigh them against-its advantages. No general objection can be 
made to this anticipation of evidence, provided it is accompanied 
with all the requisite securities, and the party interested is allowed 
to cross-examine. 

8. Have recourse to some mode of examination, inferior in 
point of security, instead of the regular mode which would have 
been followed in the ordinary course of proceeding, 

Such is the case when the evidence of a witness, who cannot be 
subjected to cross-examination, is taken in consequence of the 
danger being so pressing, that the evidence, if not received in this 
less advantageous form, would be lost altogether. To this head 
belong all those criminal cases in which the evidence, is taken as it 
can be found, though there should be no suspicion who is the 
offender; or when, if he is suspected, he has not been legally 


accused, When a dead body is found in such circumstances as lead 
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to a suspicion of murder, all the measures taken to collect and 
record the real evidence, whether it be in the immediate presence 
of the judge, or from the reports of those who are acquainted 
with the fact, belong to this head. 

4. When you have to do with real evidence of a perishable 
nature, take every measure which the case admits of to preserve its 
character, as evidence uninjured, till it shall have been laid before 
the judge. As the means adapted to this end are infinitely various, 
the legislator cannot possibly specify them in detail. He can only 
give general instructions. 

Sequestration in the hands of some trustworthy person is, at 
once, the most common and the most effectual of all expedients. 
But it ought to be observed that sequestration is often accompanied 
with a peculiar vexation, viz. the temporary want of the use of the 
thing sequestrated. A whole apartment, for instance, may be 
sealed up. The judge ought not to authorize such a measure, eX- 
cept where it is justified by necessity. 

To this head may be referred the measures which have sometimes 
been taken, under the authority of the law, to authenticate 
pregnancy, and prevent one infant from being substituted for another 
which might be dead-born, or might die soon after its birth. The 
jurisprudence of Rome met this species of fraud by a mode of 
proceeding, which the delicacy of modern manners does not allow. 

The law of England allows this mode of visitation on a different 
occasion, but always with the intention of obviating fraud. If a 
woman convicted of a capital crime pleads pregnancy, her execution 
is delayed till her delivery. A jury of matrons is sworn to ascertain 
the fact by real evidence. ‘Thus a female, (and the feelings of 
a female are always more lively than those of our sex,) has the 
horrors of a death before her eyes for five or six mouths; while 
a male, in the same circumstances, would be liberated from them 
in five or six days. This barbarity has arrogated to itself the 
namie of mercy, and is intended to secure against a supposed evil an 
insensible being, who is to be born at the foot of the scaffold, of the 
mother who has carried it in her womb during all the anguish of a 
tedious punishment. Men are lavish of death to those who feel it; 
and atone for this prodigality of torture by great sensibility towards 
those who can feel nothing. 

When serious illness renders it impossible for the witness to 
appear before the judge, the loss of the evidence may be prevented 
by examining him in his own room, with the precautions pointed 
out in Chapter III, 


To these cases of extraordinary and irregular examination, may 
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be added that which arises from emigration. This case may require, 
according to circumstances, a departure from the rule, both in 
regard to time and place; for it may be necessary to examine the 
Witness not only before the time at which he would regularly have 
been examined, but likewise at a distance from the seat of judi- 
cature ; at a sea-port, for instance, if he is on the point of em- 
barking; or even on board ship, if le is about to sail. 

If it becomes necessary in such a case to examine the witness 
before the suit is begun, the consequence is that the other party bas 
not the advantage of being present, and the evidence wants one of 
the principal securities. Hence may arise a special fraud, The 
plaintiff may bribe a witness to emigrate, with the intention of 
having him examined in this irregular mode, which does not give 
the defendant the means of cross-examining and scrutinizing the 
evidence. This is too far-fetched a fraud to be natural; but, in 
cases of great importance, it is possible, and every thing ought to 
be provided for. 

Fortunately in this, as in many other cases, to point out the evil 
is to point out the remedy; to put a judge on his guard against 
fraud is to disappoint it. Testimony thus given, in circum- 
stances which diminish its value, will only be received as all other 
evidence of an inferior kind, to which recourse is had merely as a 
pis aller. 

Before finishing this head, it is necessary to revert to what was 
formerly said concerning the case of witnesses’ residence not being 
within the jurisdiction of the court, but in some other part of the 
same state. Such a witness must be examined in another court, 
foro alio; or, if he be domiciled in a foreign country, by a foreign 
court, foru alieno. In these cases, as the judge who is to decide 
cannot be present at the examination of the witness, the evidence 
taken by another judge, not having all the securities that can be 
applied in the regular mode, must be considered as evidence of an 
inferior kind, to be had recourse to only from necessity, as the sole 
means of obviating the preponderating evil implied in the loss of 
the evidence. 

I conclude with a general observation. In proportion as a 
system of procedure is well adapted to all the ends which it ought 
to have in view, it is likewise well adapted to prevent the loss 
of evidence; to seize it as it rises, detect it every where, and take 
opportunity by the forelock. It is equally true, that the more 
detective the system is in relation to these great ends, and the 
oftener it is interrupted by intervals of slumber and inaction, if I 
may so speak, the more frequently will it be found to have recourse 
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to the extraordinary means which I have just been explaining. 
Under a good system, there are few occasions on which it is ne- 
cessary to deviate from the ordinary routine; under a bad system 
there are many. 


et ee 


CHAPTER XVI, 


OF ANONYMOUS INFORMATION. 


Unper the name of anonymous evidence, may be compre- 
hended every species of information or disclosure, of which the 
person, who is to use it, does not know the author, or knows him 
only by having seen or heard him, but is ignorant of all the cireum- 
stances of his name, residence, and social connections, by which he 
may be judicially reached. 

Evidence of this sort is naturally in writing.—casual written 
evidence. But this circumstance is not absolutely necessary ; 
anonymous whisperers are not without example ; aword is whispered 
into the ear, and the informer is lost in the crowd, 

That anonymous information cannot, from its nature, be used as 
definitive evidence, or be the foundation of a decision, is a pro- 
position so generally received, that it may appear superfluous to 
say any thing in support of it. But if this general persuasion 
has hitherto been founded only on prejudice, which strengthens 
the most salutary as well as the most pernicious opinions,—if we 
are guided by sentiment and passion rather than by sober and 
distinct views, it may not be useless to discuss the true reasons 
on which this proposition rests. 

Anonymous evidence may be considered as a species of casual 
written evidence, but one peculiarly weak and inconclusive ; des- 
titute, as it is, of all the securities which characterize the truth. 
Fraud is the more presumable, because, under this veil, the 
temptation to falsehood is not under any immediate check, either 
from the dread of legal punishment or from the fear of shame and 
ignominy in public opinion, The anonymous accuser, concealed in 
darkness, has to fear neither the disclosures of an accomplice, nor 
the various accidents which so often betray secret crimes. Were 
such evidence ever received as definitive, there would no longer be 
any security for the innocent ; only the cowardly calumniators, who 
wished to destroy them, would be sate. 

But although anonymous evidence can never be made the foun- 
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dation of a decision, may it not sometimes be used as an indication 
without any preponderating inconvenience? 

If the anonymous information had no other object than to 
put the party in possession of a source of evidence perfectly 
admissible, by telling, for instance, in a case of theft, where the 
stolen goods may be found, or particularizing some person, who, if 
regularly examined, will be able to give judicial evidence, it might 
contribute to the direct ends of justice. But a question arises,—is so 
suspicious a sort of indication, sufficient ground for any of those 
preliminary operations which are always attended with more or 
less vexation to those who are the objects of them? For example, 
will this alone be sufficient for authorizing the officers of justice to 
enter a house, with or without the consent of the proprietor, in 
order to search for some article of real evidence pointed out by the 
anonymous informer? Shall an individual be summoned to appear 
as a Witness on this authority alone, before there is any better proof 
that he can give evidence respecting the fact in question ? 

The case is, that of a certain inconvenience occasioned in the 
hope of producing a greater good. The respective value, then, of 
the benefit and the inconvenience are to he compared. The benefit 
consists, in criminal cases, in repressing a crime; in civil cases, in 
protecting a right; and its value will depend on the heinousness of 
the offence, and the importance of the right. 

No individual ought ever to be allowed to make such a search on 
such a ground, without the authority of a magistrate. In cases 
of evident good faith it may palliate, but nothing more. Were it 
a justification, a man would only have to write an anonymous letter 
to himself, or procure an accomplice to do it, in order to trouble at 
pleasure the house of a citizen, and that, too, without any other 
object except harassing him. 

If the evil of the offence is weighed on the one hand, the 
greatness of the inconvenience must be calculated on the other. 
A summons to appear at a distance of one or two miles may be 
allowed, but a day’s journey would be hazarding too much. 

It would be impossible to draw any certain line between the 
cases in which permission ought to be given or refused. The pro- 
bability of the fact contained in the anonymous information, is 
evidently the principal point to be considered. 

The propriety of making use of this means will depend much on 
the way in which the law deals with an anonymous informer, when 
he is detected, and his accusation turns out to be unfounded. If 
he has only been rash, the penalty ought to be satisfaction to the 
injured party; if he has acted with bad faith, he ought to be 
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punished as guilty of false testimony. With this precaution, 
anonymous information may be admitted in the higher crimes,— 
treason, assassination, arson, &¢c., as the foundation of a judicial 
operation, a domiciliary visit, or a summons to appear, though it 
should lead to a slight inconvenience. 

But why not at once reject all anonymous informations ? Because 
by means of them you gain information which you would not 
obtain by any other, and you thus enforce rights which otherwise 
would be violated,—redress injuries for which there would otherwise 
have been no reparation,—punish crimes which would otherwise 
have escaped with impunity,—and prevent malversations which 
otherwise could not have been prevented. 

What, then, are those cases in which only anonymous infor 
mation can be procured? They are cases in which the knowledge 
of the fact is confined to a smal! number of persons, who are so 
situated, that they would remain silent for ever rather than make a 
public communication. The inciting motives arc not so strong 
as the restraining motives. The motives, which induce an in- 
dividual to become an accuser, are commonly one or more of the 
following : 

1, Public spirit or patriotism; that is, sympathy with the com-~- 
munity, whose interests appear to be injured by the conduct of the 
person whom he denounces. 

2. Benevolence in general, or particular affection towards an 
individual, or a class of individuals, whom he wishes to secure 
against some act of injustice or oppression. : 

3. Antipathy, with or without a special cause, against an 
individual or a class of individuals, whose impunity chagrins kim. 

4. Love of power ;—that principle in human nature, Which makes 
amen feel pleasure in witnessing the important efiects produced by 
his will and exertions. ; 

5. Love of reputation ;—a desire which may find a distant satis- 
faction in the success of his accusation, notwithstanding the veil 
with which he may conceal himself in the first instance, 

What are the most usual and most powerful of the restraining 
motives? 

1. Fear of the enmity of an individual, of the individual or in- 
dividuals who may be personally offended with the charge. 

2. Fear of the enmity of a party, of a class of men united 
amoug themselves by some principle of interest or affection, 
whatever it may be, and ready to make common cause against the 
informer, 

3. Timidity, whether it be the fear of failing, and thus being 
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compromised in public opinion, or that embarrassment and re- 
pugnance which many men feel when it is necessary to take a 
public step, and come forward on a wide scene. This timidity is 
a modification of that great principle, the love of reputation, to 
which we have above ascribed an entirely opposite effect. The 
contradiction is only in appearance; no motive is so apt to act 
against itself—it leads one man to publish his actions, and another 
to conceal his. From a love of public favour, an author gives 
himself up in solitude to the most painful labours; and from dread 
that he will not be approved of, he suppresses or destroys his work. 
Timidity is a very powerful restraining motive; above all, its 
influence on the more delicate and sensible of the sexes is at once 
natural and happy in its effects. 

When I ask, what course ought to be followed with anonymous 
information, J do not address myself to individuals, The individual, 
who receives such information, may make all the use of it which 
prudence dictates and the law allows. His own interest will lead 
him sufficiently to weigh all the circumstances of the fact, 
to follow out the clew which has been given him, to proceed from 
proof to proof, and to demand the assistance of justice if the case 
requires it. : 

This inquiry concerns only the government; it is in regard to 
the higher departments of the state, that it is important to know, 
what course ought to be followed with anonymous information, and 
how far it may be acted on, 

In order to derive from it the greatest possible advantage, it is 
not enough that the agents of government proceed on the principle 
of receiving it as it comes, and using it when occasion offers 3 it is 
necessary that their determination in this respect be made as 
public as possible, and be known to every individual, who, in con- 
sequence of this knowledge, can contribute to this source of 
information. 

To give an idea of the advantages which may result from this 
political measure, and particularly from its publicity, I shall shew 
its effects in two very extensive classes of offences. 

Smuggling is an offence, in regard to which the restraining motives, 
that keep people back from giving information, act with peculiar 
force. All professional smugglers form one body with a common 
interest; they have common passions, and the thirst for revenge is 
one of the most ardent and most easily gratified. Every one is 
unwilling to enter into an open war with them, and brave their 
hatred. 

This is not all, Whoever might be willing to attack so for- 
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minable a league, would give up his design on considering the 
difficulties that must attend it. There is, first of all, the loss of 
time ; that is, the time spent, to the detriment of his own affairs, in 
going from office to office to give information, in besieging clerks 
and enduring delays. But what is still more discouraging is the 
official insolence, the haughtiness and disdain, with which persons, 
who give information regarding this species of crime, are treated. 
To be thought officious is the least of the dangers they run; their 
motives are suspected, the part which they have.to play is odious ; 
and it might be said, that to reveal the crime is worse than the 
crime itself. If the informer is at last brought into a court of 
justice, he finds himself surrounded by proofs of geueral dislike ; his 
intentions are subjected to the most malicious scrutiny; he rarely 
escapes insult; and if he receives the gratification which law pro- 
vides when his exertions have been followed with success, this 
gratification is a disgrace rather than a reward. 

The less reason there is to expect public information regarding 
this offence, the greater is the propriety of keeping open the source 
of anonymous information. 

Public abuses—The same principles apply to the various abuses 
introduced into the judicial, military, and administrative offices of 
the government, some of them prejudicial to the public interest and 
the conduct of business, others of them prejudicial to individuals 
who haye transactions with these offices. 

From whom may positive information regarding these abuses 
be expected? 1. From the inferior employés, who are witnesses of 
them and co-operators in them; 2. from individuals who have 
suffered by them. 

It is evident that all personal considerations unite to prevent the 
first class from becoming public informers. To give information to 
the prejudice of a colleague is, in the eyes of the whole body, an 
act of perfidy, which is naturally, and almost necessarily, followed 
by a civil excommunication, not less formidable than eccle- 
siastical excommunication was in former ages. When the abuses 
in question are those which are the patrimony of the whole fra- 
ternity, who will have the courage to expose himself to a legion of 
enemies ? 

Think what the task of a declared informer must be, when the 
person principally concerned in the abuse is a superior, to whom he 
owes his place, or who holds himself the protector of those who are 
denounced, The informer would be in the situation of a litigant, 
whose adversary is his judge. 

Particular enmities and resentments may occasionally lead to dis- 
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closures of this sort; but such cases, in which passion overpowers 
the rules of prudence, are always extremely rare. 

In regard, again, to individuals who have suffered from official 
abuses, extortion may be taken as affording an example of the use 
which may be made of anonymous information. When a person, who 
has business to transact with a public office, finds that a recompense 
not allowed by law, but indispensable to the progress of his business, 
is expected from him under the name of a present, compliment, or 
some other synonymous appellation, the demand must be very exor- 
bitant indeed to make it his interest to complain of it openly; he 
generally finds his advantage in submitting to it. But suppose that 
he pays it, and then gives information of it anonymously. The head 
of the department says to the clerk, give me a list of all the presents 
you have received between such and such a day; if a single article 
is omitted, you shall be dismissed. If the present is acknowledged, 
he is ordered to return it; if it is denied, the anonymous informer 
is called on to come forward and prove his accusation, which he 
may now do fearlessly, since he is certain of the protection of the 
head of the department. * 

If the government admitted this mode of silent attack upon 
abuses, those who are guilty of malversation would not be idle on 
their part; and as their best defence consists in discrediting this 
sort of information, they would not fail to multiply anonymous 
denunciations; they would spare nobody, and labour to weary out 
the government by useless inquiries, till the government, dis- 
couraged by the vain pursuit, would treat with equal contempt 
every thing that came from this source. 

The species of falsehood to which this mode is necessarily ex- 
posed, is not so easy in practice as might be believed. We have 
seen, that its punishment ought to be nearly equal to that of false 
testimony. Now, as the persons disposed to commit the offence, 
unable to disguise their handwriting, which would be recognized 
by their superiors, would be almost always under the necessity of 
employing another person, they would thus multiply the chances of 
discovery. A small number of such attempts would not be suffi- 
cient to. produce the desired effect; and to repeat them often, 
nothing less would be required than a confederacy of a great 
number of co-operators. 

If -we consult the opinions of authors regarding anonymous 
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* It may be said, that if the head of the department is inclined to do justice, 
he will do it equally to a declared as to an anonymous informer, Very true; 
but liow is the informer to know that the head is thus inclined? 
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accusations, we find they condemn them in the strongest, most 
express, and absolute terms ; and considering the cases to which 
they have applied this censure, I am disposed to believe it was in 
general well founded. But the reasons on which they rest it, do not 
apply to the use I propose to make of them. 

When we speak of anonymous accusations, imagination inme- 
diately transports us to Venice, and we instantly see the formidable 
lion’s mouth. But the Venetian system of criminal procedure was 
secret, and consequently arbitrary, and, with good reason, the terror 
of innocence. In the midst o such darkness, it was impossible to 
know in what character this evidence was employed—whether as 
merely indicatory or as definitive; and the mere possibility that it 
might be employed in the latter character destroys every idea of 
justice and every feeling of security. 

If there be any country whose mode of procedure stands in 
direct contrast with that of Venice, it is England. Anonymous 
notices, inserted in the public papers, have frequently enabled 
superiors to detect the malversations of their inferior servants ; but 
there is a great difference between occasionally profiting by anony- 
mous informations, and a known determination to receive and 
examine into them all. Great abuses have always existed in certain 
public offices; on three different occasions the government has 
entered into correspondence with anonymous informers, in order to 
obtain evidence; but it is probable, that, if a system in regard to 
anonymous information had been established and followed out, the 
abuses, which it wasthus attempted to punish, would never have 
existed. 

The character of the system, when thus modified, is not severity, 
but mildness; its object is not to punish, but to prevent the 
necessity of punishing. 

Still, as this measure is unpopular, and justly unpopular, it ought 
not to be adopted without a positive notification, that such in- 
formation is only to be used as a key or clew to get.at legal 
evidence, and to induce the anonymous informer to discover himself, 
by assuring him that he will be listened to, and inviting him to 
furnish unobjectionable evidence. It may be added, that all general 
imputations against the character of an individual, all that do not 
specify some offence, and all that are not supported by facts, will be 
rejected with the contempt which they deserve, 

Anonymous information, which is always suspicious, would 
become rare under a government that knew how to create a high 
degree of public spirit, and honour the citizen who had the courage 
openly to attack abuses and violations of law. One of the great 
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advantages of representative government is, that it forms a class 
of public tribunes, to whom it is at once a duty and an honour to 
attack every species of malversation ; while their position in society 
raises them above private enmities, or diminishes the danger of 
them, by the very publicity with which the duty is performed, and 
by the power of their association. But even in states which enjoy 
this great vent for truth, anonymous information ought not to be 
entirely renounced. It often furnishes useful indications, and, with 


the precautions which we have pointed out, it can never be 
injurious. 


THE END. 
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THE LAW OF ENGLAND IN REGARD TO INVESTIGATORY 
PROCEDURE. 


Havrine shewn how necessary the power of investigation is to justice, it 
will not be foreign to our purpose, to mark the extent which has been given 
to it in the law of England. 

In the original formation of the English system of procedure, this means 
of discovering the truth was necessarily excluded in all cases, and in regard 
to both parties. An indispensable condition of investigatory procedure is, 
that the witnesses be examined on two different occasions ; the object of the 
first is, to discover evidence that may serve as the foundation of a decision, 
and be brought forward for definitive examination. As, according to the 
original form of the English practice, the trial was the only occasion on 
which the witnesses could be judicially examined, and the trial was confined 
to a single sitting, the shortness of the time absolutely excluded every 
possibility of a preparatory examination. Such was the mode of procedure 
in its infancy,—a system of action directed towards a particular end; but so 
imperfect, and so destitute of all the necessary means, that, in the greater 
number of cases, it could not gain that end. 

A power which partly makes up for this radical defect has been gradually 
introduced into the system, but it has been the result of accident rather than 
of reflection and design. Weare not indebted for it to lawyers, but to the 
justices of the peace; since these latter were instituted with certain powers, 
they have gradually applied them to the discovery of evidence. 

Lawyers might have written for centuries, and heaped book upon book, 
without ever stumbling on the idea of investigatory procedure, or suspecting 
that there is a difference between it and the procedure probationibus cognitis. 
Still less would they have formed any conception of the latitude which 
ought to be given to this power of investigation, and of the impotency 
and helplessness of law wherever it is excluded. 

Taking advantage of certain general terms in the old form of commissison 
of the peace, these judges, in certain minor offences, distinguished by the 
name of breaches of the peace, acting by themselves, and in their own 
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house, gradually introduced the custom of calling the accused party before 
them, especially on the demand of the injured party, previously to trial or 
any procedure in a regular court. Although a justice of peace could not 
punish for such an offence, he could prevent the repetition of it by making 
the delinquent find securities ; and he could likewise compel these, whom he 
thought were capable of giving information on the trial, to enter into 
recognizanees for their appearance. Here, then, is a power of inquiry in 
regard to the fact—a power of collecting and receiving evidence, although 
the inquiry does not lead to any definitive result. There was nothing to 
prevent one person from being examined more than another, however small 
the probability of obtaining information from him might be. The in- 
dividual who could only give information that would be inadmissible as 
evidence in a superior court, might point out the traces on which a com- 
petent witness was to be found. 

Had the inquiry been limited to a single day, the information that might 
be obtained would have been useless; the judge, though he knew where 
evidence was to be found, would not have been allowed time to obtain it. 
Fortunately, the justice of the peace was not subjected to the rules of that 
judicial science which holds time and space as nothing, and seeks to con- 
centrate and terminate in a few hours what would frequently require the 
labour of days, or weeks, or months. He was left at liberty to follow the 
maxims of experience and good sense ; he is not limited in point of time ; 
he has no jury whose functions must terminate with the day. The party at 
whose suggestion he acts learns, as well as himself, all the information that 
is procured; that party becomes the natural guide of the inquiry, follows it 
out with all the activity of personal interest, and frequently finds witnesses 
and indications that. would have been lost had there been no power of 
immediate examination. It is thus that a system of preparatory inves- 
tigation, which enables the superior Judges to discover the truth and do 
justice in many cases, in which, had they been reduced to their own form 
of procedure, the result would have been the reverse, has been insensibly 
framed, without any legislative assistance from lawyers. 

This germ was not long in developing itself. The house of the justice of 
peace became the sanctuary of justice; the focus which concentrates the 
rays of judicial truth. A statute of Philip and Mary, in 1554, introduced the 
practice of a preparatory examination, but it went no farther than felony 
A person arrested for felony was to be carried before a justice of peace 
before being committed; the examination was to be taken down in 
writing, and sent to the court by which he was to be tried. ‘The same statute 
likewise ordered the examination of the persons who brought the prisoner, 
At present, without any statute, but in virtue of ancient usage, the justice 
issues his warrant for the appearance of all other necessary witnesses. 

The preamble of the statute does not give the reasons why this exa- 
mination was introduced. One of the objects undoubtedly was, to guard 
against the loss of evidence by the death of a witness ; perhaps another was 
to procure a confession from the prisoner, according to the practice of all 
nations on the globe, civilized or uncivilized. But if this was the intention 
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of the legislature, it has been thoroughly frustrated by those whose first 
duty it was to give it full effect. However that may be, investigatory 
procedure extended its domain over a new, and fortunately a very con- 
siderable, department of law. 

It was natural that magistrates, thus accustomed to pursue truth into all 
the retreats where it might be concealed, should extend this method to 
every case that came under their jurisdiction. Subsequently, various 
statutes gave them the power, sometimes single, sometimes when several 
were together, of deciding definitively in a number of offences, to say nothing 
of civil cases. In these cases, they are not prohibited to have recourse to 
a preparatory examination ; they are not ordered to follow what their 
superiors call regular procedure; they are not commanded to found their 
judgments on defective and fallacious evidence; they are not tied down to 
a strict routine, and are allowed to listen to the counsels of experience and 
reason. 

In a word, all that the law contains of investigatory procedure is connected 
(with the exception of a few cases which I am about to mention) with the 
subordinate jurisdiction of the justices of peace. It is not used in civil 
cases, whether they be in a court of common law, or what is called a 
court of equity. Even in criminal cases, it is only used when the pro- 
ceeding is by indictment, not when the proceeding is by information or 
attachment. 

I have said that a few fragments of this jurisprudence are to be found 
scattered here and there in common law and equity. They may be collected 
under two heads, inspection and discovery, and are all comprised under what 
the lawyers call motions of inspection and bills of discovery. 

If the system of procedure had been the work of a single individual, 
acting as a legislator, and responsible for its defects, what is called a bill of 
discovery would be sufficient to convict him of the grossest incapacity, or 
the most manifest want of probity. 

As the common law refuses justice any aid in discovering evidence, it was 
necessary to have recourse to a power which the court that goes by the 
name of a court of equity has assumed at a time comparatively modern. A 
request made to this court, for the purpose of discovering evidence, is called 
a bill of discovery. 

When the individual from whom information is wanted, is not a party in 
the action, the request cannot be granted ; what is called discovery cannot 
be obtained, though he should have the evidence in his hands, the written 
evidence, the very document, on which your demand is founded. You must 
begin your legal proceedings, bring your action in a court of common law, 
file your bill, and submit to all this vexation and expense, before you know 
whether you will be able to support your case by evidence. Aftera certain 
number of months or years have been consumed in the contest which your 
bill began, you at last obtain an order on the possessor of the document to 
produce it. If he is unfavourable to you, Or, which comes to the same 
thing, favourable to your adversary, what does he do? Before the order 
reaches him, he has had abundance of leisure to put the document out of 
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his hands; the document is no longer in his possession, and you lose 
your cause. : , 

The only case in which equity can assist you to recover evidence in 
sufficient time to make use of it is, when the person whose testimony is 
required, is one of those who are proceeding at law. But, even in this case, 
the court has tied up its hands, and refuses you any assistance, if your 
demand contains any thing which may expose that individual to penal, or 
nominally penal consequences. 

This is the whole extent of what can be obtained from the court of equity 
in relation to investigatory procedure. In the most numerous class of 
cases, it grants nothing, absolutely nothing. When it does give you some 
assistance, itis only after months and years have been spent in obtaining 
the same sort of information which a justice of the peace, an unlearned 
inagistrate, obtains every day, in less than an hour, in a form as good as the 
other is bad, and accompanied with no expense; while the remedy granted 
by a court of equity costs a price which renders it unattainable to some, and 
ruinous to others. 

When we sce a succession of great judges, men distinguished for learning 
and decorated with honours, consuming months and years, century after 
century, in doing, and often doing very badly, what is done under their own 
eyes, and always well done in the space of an hour, by men of no learning ; 
is it conceivable that such a contrast should make no impression upon 
them ? And when we consider that the work so speedily done in the study 
of a justice of peace, and of such tedious duration in the Court of Chancery, 
is attended, in the latter, with expenses which all go into the pockets of the 
judge, his officers, and professional brethren; does it not require an effort 
of candour to believe that such effects are to be ascribed only to pre- 
judice and indifference ? 

Considering that in place of one witness examined on the trial, investi- 
gatory procedure supposes that several are examined in one or more sittings 
of uncertain duration, a professional lawyer might take advantage of 
these delays, and the comparative slowness of proceedings in other countries, 
to convert the defects of the English system into perfections, and to conclude 
with a triumphant and satisfied air, that there is no room for reform. Un- 
fortunately for his argument, a simple appeal to experience overthrows it. 
‘The cases in which investigatory procedure has been admitted are precisely 
those which are most speedily terminated ; cases of felony are begun and 
finished in the same day. On the other hand, the cases from which it has 
been excluded, are precisely those hereditary suits which descend from 
generation to generation, like the gout and other diseases, filling the cup 
of life with bitterness. At length, with time, but not with time alone, the 
suit is ended. The case is decided: so much is known: but who can tell 
whether it has been rightly decided ? 

What is done, when the object clearly and distinctly is to institute an 
inquiry, an investigatory proceeding ? A particular court or committee is 
appointed, under the special name of a committee of inquiry; as if the 


necessity of ascertaining the truth by evidence existed only in this or that 
particular case, 
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Frequent examples of this investigatory procedure occur in the com- 
mittees appointed by both houses of parliament, but most generally by the 
house of commons. The ebject of them is sometimes preparatory toa 
legislative measure, sometimes to a judicial measure; but, in the latter 
case, the committee which conducts the inquiry, is not entrusted with the 
ultimate examination on which the decision proceeds. If the matter be 
penal in its nature, the process begins anew, either in the form of an im- 
peachment, or by a prosecution by the Attorney-General before the ordinary 
courts, or by the house resuming the inquiry, hearing witnesses, and 
deciding itself, as in cases of breach of privilege, in which it exercises an 
immediate jurisdiction. ; 

I know nothing in the French system of" procedure which prevents the 
judge from making use of defective evidence as guides to lead him to 
the discovery of more perfect evidence. As the time for receiving and 
examining the evidence is not confined, as in England, to a day, ora portion 
of a day, but may be extended to any length that justice requires, the 
proofs may succeed each other in the order in which they appear and are 
connected with each other. But I do not find, in the jurisprudence of 
France, any line of demarcation clearly drawn between these two different 
functions of which evidence is thus capable; serving, in the one, as the 
foundation of the judgment ; but, in the other, only leading to the discovery 
of definitive evidence. ‘his distinction is perfectly clear ; but, clear as it is, 
I do not find it either in the legal language of France, or in the conduct of 
her lawyers. I have observed well that hearsay evidence is duly marked out 
by them as too weak to be the foundation of a judgment ; but 1 do not see that 
its great utility, as indicatory evidence, has ever been clearly announced 
in their writings. ‘They have not even a term to denote the use of it. 
Weak as hearsay evidence is, it passes along with the rest, makes part of the 
mass of depositions, and goes into the budget of the judge. The value to be 
given to it, a great one, a small one, or none at all, depends entirely 
upon him. 

I observe that, in the trial of Calas, hearsay evidence of the fifth 
degree was admitted, and placed on the same level with direct testimony 
I know well that this has been made matter of reproach; but on whom does 
the reproach fall? The judges are not blamed for having received such 
evidence, but for having allowed it to have any weight with them, It is nor 
said, that they ought to have taken advantage of it as indicatory evidence, 
and confined themselves to that. The true value of this mean of proof does 
not seem to be known; and when this trial (and many others) is carefully 
examined, it does not appear that those who conducted it went from link to 
link, attending to every statement, till they reached the immediate witness, 
or discovered the falsehood of Peter or Paul. 

It is not therefore the French system of procedure which has suggested to 
me the distinction between indicatory-and definitive evidence. I have 
taken it from the English system. I observed that a great deal of evidence 
was collected in the different courts which are not competent to pronounce 
a final decision, A portion of it was preserved, and used in the higher 
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court as definitive evidence; the rest was left behind, and no farther use 
made of it at all. The whole of this latter portion was regarded as evidence 
which ought no longer to be heard after it had served the only purpose which 
it can serve, that of leading to the discovery of the direct evidence which 
may be the foundation of a judgment. * 


* Judges of the peace bind over only the essential witnesses to appear at the trial. It is 
the same in committees of the House of Commons, or-other committees of inquiry ; 
they retain only such evidence as is defiuitively admissible. 
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